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September 14,1960 . . . « . 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


AMERICAN BROADCASTING-PARAMOUNT 
THEATRES, INC., 
Appellant, 
v. Case No. 16,264 


FEDERAL COMMUNICATIONS COMMISSION, 


Appellee, 


WMRO, Inc., 
Intervenor. 


AMERICAN BROADCASTING-PARAMOUNT 
THEATRES, INC., 


Appellant, 
v. Case No. 16,528 


FEDERAL COMMUNICATIONS COMMISSION, 


Appellee, 
WMRO, INC., 
Intervenor. 


PREHEARING STIPULATION 


I. Counsel for appellant, appellee and intervenor hereby stipulate 
and agree that the following issue is presented by this appeal but do not 
concede the correctness of any factual or legal premise which may be 
implicit in the formulation of the issue. | 


Whether, in connection with the grant by the Commis- 
sion of authority to operate on Class B Channel 236 | 
in lieu of Class B Channel 300 in Aurora, Il., the 
admitted interference which would thereby result 
within the 1.0 mv/m contour of two Chicago FM 
stations is a pertinent private or public interest 
consideration under the Commission's FM Rules, | 
Section 316 of the Communications Act, and the KOA_ 


2 


doctrine; and, if so, whether appellant was wrong- 

fully refused a hearing on these matters. 

Il. Counsel for all parties further stipulate and agree that ap- 
pellant's brief will be served and filed on or before October 20, 1961; 
the briefs of appellee and of intervenor will be served and filed on or 
before November 30, 1961; and the joint appendix and appellant's 
reply brief, if any, will be served and filed on or before December 15, 
1961. 

Respectfully submitted, 


/s/ Vernon L. Wilkinson 
Counsel for Appellant 


/s/ Ruth V. Reel 
Counsel for Appellee 


/s/ William P. Bernton 
Counsel for Intervenor 
September 12, 1961 


[Filed September 13, 1961] 


Before: Wilbur K. Miller, Chief Judge, in Chambers. 
ORDER 


The parties in the above-entitled cases having submitted their 
stipulation dated September 12, 1961, pursuant to Rule 38(k) of the 
General Rules of this Court, and the stipulation having been considered, 
the stipulation is hereby approved, and it is 

ORDERED that the stipulation dated September 12, 1961, shall 
control further proceedings in these cases unless modified by further 
order of this Court, and that the stipulation shall be printed in the 
Joint Appendix. 


(Initialed) W.K.M. 
Dated: September 13, 1961 


[Received September 14, 1960] 
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Law Offices 
MALLYCK & BERNTON 


621 Colorado Building 
Washington 5,D.C. 


*x* * * 


September 13, 1960 


Mr. Ben F. Waple, Acting Secretary 
Federal Communications Commission 
Washington 25,D.C. 


Re: Request for modification ofthe _ 
C. P. granted for Station WMRO- FM, 
Aurora, linois 
Dear Mr. Waple: 
Transmitted herewith are three copies of FCC Form 301 filed on 
behalf of Station WMRO-FM, requesting a modification of its outstanding 
construction permit for a new FM station at Aurora, Dlinois. 


Any correspondence or inquiry in connection with this matter may 
be directed to the undersigned attorneys for the applicant. 


Very truly yours, 
MALLYCK & BERNTON © 
By /s/ E. Theodore Mallyck 


Attachments 


Form Approved 


FCC Fors Jul fe, 
Paxiget: Buren No. 52-R014.13 


tay 1086 


Section I 


UTED OF ATES OF Amemce 


PEDERAL COMMUMICA TIONS COMMISSION 


APPLICATION FOR AUTHORITY TO CONSTRUCT A NEW RGADCAST 
STATION OR MAKE. CHANGES IN AN EXISTING BROADCAST STATION 


INSTRUCTIONS 


A. Thia form ia to be used in applying for authority to construct a new 
AM (atendard), commercial FM (frequency modulation), or television 
broadcast station, or to make changes in'existing broadcast stations. 
Thie form consists of thie part, Section I, and the following sections: 


Section Il, Legal Qualifications of Broadcant Applicant 

Section Il, Financial Qualifications of Broadcast Applicant 
Section 1V, Statement of Program Service of Brow’-aat Applicant 
Section V-A, Standard Broadcast Engineering Data 

Section V-B, FM Broadcast Engineering Data 

Section V-C, Television Broadcast Engineering Data 

Section V-G, Antenna and Site Information 


B. Prepare three copien of this form and all exhibita. Swear to one copy 
of Section ]. Prepare two additional copies (@ total of five) of Section 
V-G and easociated exhibits. File all the above with Federal Communi- 
cations Commission, Washington 25, D. C. 


C. Number exhibits serially in the apace provided in the body of the 
form and list each exhibit in the apace provided on page 2 of this 
Section. Show date of preparation of each exhibit, antenna pattern, 
map, and show date when each photograph was taken. 


and 


D. The name of the applicant stated in Section I hereof shall be the 
exact corporate name, if » corporation, if a pertnership, the names of all 
partnere and the name under which the partnership does business; if an 
unincorporated association, the name of an executive officer, hia office; 
and the name of the association. In other Sections of the form the name 
need be-only sufficient for identification of the applicant. 

E. Information called for by this application which ie already on file 
with the Commisaion (except that called for in Section V -G ) need not be 
refiled in this application provided (1) the information ia now on file in 
another application or FCC Form filed by or on behalf of thie applicant; 
(2) the information ia identified fully by reference to the file number (if 
any, the FCC farm number, and the filing date of the application or other 
form containing the information and the page of paragraph referred to, 
and (3) after making the reference, the applicant states: ‘*No change 
since date of filing.’* Any auch reference will be considered to incor 
porate into this application all inform i 


RECEWE 


contained in the application or other f 
application or other form will thereafter, in ita entirety, be open to the 
SEP 14 1960 


public. 
F. Thie application must be executed by applicant, if an. in vidual; by 

a partner of applicant, if = partnership; by an officerfot hop! ant, if a 
corporation or association; or by attorne: OF FARE WSSCRETAR) 
ditiona shown in Section 1.303, Rules Relating to Practice and Pro- 
cedure, in which event satisfactory evidence of disability of appli- 

cant or hia abeence from the Continental United States and authority 

of attorney to act must be submitted with application. 


G. Before filling out this application, the applicant should familiarize 
himself with the Communications Act of 1934, as amended, Parts 1, 2, 3 
and 17 of the Commiasion’s Rules and Regulations and the Standarda of 
Good Engineering Practice. ; 


H. BE SURE ALL NECESSARY INFORMATION IS FURNISHED ANO ALL PARAGRAPHS 


ARE FULLY ANSWERED, IF ANY PORTIONS OF THE APPLICATION ARE NOT AP- 
PLICABLE, SPECIFICALLY SO STATE. DEFECTIVE OR INCOMPLETE APPLF 
CATIONS MAY BE RETURNED WITHOUT CONSIDERATION. 


Rawe ai post office address of aptiouk (gee Instruction DB) 
Vincent G. Cofey and 

Benjamin A, Oswalt, Co-Partners. 
18% South River Street 

Aurora, Illinois ; 


Send notices and communications to the following-named Perate at 
the post office address indicated if different than above ° 


he. above with cc to: Mallyck & 
6 Bldg.. Was 


Daytime only 
Limited 


Type of station (as Standard, FM, Television) 
BM 
Station location 
city State 
Aurora Illinois 


=. If authority to make changes in an existing station is 
quested 


(a) Present facilities 
hanna 
"| Night Day ° 
hours of operation 
Sharing w 
NOT 


unlimited X 
Daytime only 
Limited 
Aurora Illinois 


Station location 

(b) If thia application ia for changes in an existing authorization, com- 
plete Section [ and any other sections necessary to show al! substantial 
changes in information filed with the Commiasion in prior applications or 

porta. In the spaces below check Sections submitted herewith and aa to 

bctions not submitted herewith refer to the prior application ar report con- 
taining the requested information in accordance with Instruction E. (Ifcon 
templated expenditures are less than $5,000, complete paragraph 1 of 
Section Ill only. Section IV is not required for applications for minor 
changes not involving change in power, change in frequency, change in 
hours of operation, or moving from city to city.) 


joimum hour 
peration daily’ 
12 


Section Nos Para. Noe Reference (File or Form No. and Date) 
CClsection 11 BPH-2829) This application 
Clsctio mm =" yeeels a@ change in 
Clsection 1v frequency only 
Have there been any substantial changes 


Section V 
Yes No 
in the information incorporated in this oO w 
application by reference in this paragraph? 
If this application 1s contingent on the grant of another 


pending application, state name of other applicant and file 
number of other application. 


Not contingent 


" 


Tm applicant hereby waives ary clais to the use of aay partioular frequency or of the ether ao against the regdlatery pouer af the 
Duta statre because of the previous use of the sane, whether by license or othervise, and reguste an authorization im asverdanse 


with thie application. (See Section 306 of the Commmications act of 1900). 


‘The appl icent that this application is not Filed for the puryewe of tapating, obstructing, or deleying eoterutmetion on 
any other application with-which 1t may be in conflict. | 

tatements made in the application and attached exhibits are considered material representations, end all ‘the exhibits are 
part hereof and are incorporated herein as if set out in full in the «pplication. | 

states that he has endeavored to supply full and correct information 
that he has dane so as to all matters within his oan imowledge. 


All the 5 
a material 


The applicant, or the undersigned on the applicant's behalf, 
as to all matters which are relevant to this application and 


10th 60 Vincent G. Cofey and 
Dated this oot. day of 19 “ene artners 


(Notary public's seal mst be affixed where the 
law of jurisdiction requires, otherwise state 
that law does not require seal.) 


If applicant 1s represented by legal 18 y' . ernton, 
or exginecring coumel, state name S411iman, Moffet & Rohrer, 1405 G 
post office address; 
equired by this form: 
Nese of officer or employee (1) by whom or (2 under 
whose direction exhibit was prepared (show which) 


silliman, Moffet & Rohrer (1) | Consulting 
Engineers 
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ENGINEERING REPORT 


'‘SrmLtman, MoFFet & ROHRER 
1408 G STREET. N. W. CONSULTING RADIO ENGINEERS 


RECEIVED | 


SEP 14 1960 


F.Cc¢ 
OFFICE OF THF <, 
ME SEcReq, 
"”ARY 


ENGINEERING EXHIBIT 
SUPPORTING THE APPLICATION OF 
VINCENT G. COFEY AND BENJAMIN A. OSWALT, CO-PARTNERS 
PERMITTEES OF RADIO STATION WMRO-FM 
FOR A MODIFICATION OF CONTRUCTION PERMIT (BPH-2829 AS AMENDED) 


60 KW 
60 KW 


“AUTHORIZED FACILITIES: CHANNEL 300 107.9 MC/S 3. 
Mc/S 3. 


REQUESTED FACILITIES: CHANNEL 236 95.1 


R. 
oR, 


Broadcast Applicatics 


Wane of applicest Vincent G. Corey & 
Benuamin A. O8WALT, 
CO-PARTMERS 


A» [_]oonstruct a new station 

B.[_JOnange effective radiated power or 
enterna height shove average terrain 

C.[_Jonenge Arenaxitter location 

D» [XJ change frequency 


If this is not for a new station, sumarize briefly the nature of the changes 


3. Station location 


State City or tom 
ILLINOIS AURORA 
County 


Qf the shove tranauitter hes not been 

the F.C.C., attach as Exhibit No. 

tranemitter details. fhowing should include schematic diagran 
end full éatails of frequency control. If changes are to ba mua 
in licensed trenenitter include schematic disgrem and give full 
details of change.) 


complete all paragraphs of this form if 


oo Soe SEP 1 4 1969 
6.(_Jrnetell auxiliary or alternate min 
trenmiitter 
H-(_Jother changes 
1-(_] change stuttio location 


OFFICE of 702% 
(epecity) OF THE SECRETaRy 


proposed. — cA 
CHANNEL 236, 95.1 mc/S IN 


Is the proposed construction in the : wes] ~) 

immmdiate vicinity or does it serve to | 

modify the construction of aw standard brosdoast station, Pi 

Sroadeast station, television brosdcest station, or other 

class of radio station? If "yes", attach as Bxtibit i. 
complete engineering data thereot. - 


If "Yes", attach os Biibit te 
camplete enginsering data theres. 


(®) Proposed tranamitter locetion and the redials along which 
the profile grephs have besn prepared; 

(0) ‘The 1 wv/m and the & uv/s contours predicted; 

(c) scale of miles. 

‘Drees amd population: (1900 or later census. 

(Al toms and cities having population in excess of 1),UU0 end 

receiving signal intensity of lees than 1 9v/e shall not be in- 

cluded in the tabulation of areas and populations within the 


wit 
ference free contour (if station] free contour (if 
would be limited inside the oD ‘be limited inside the G) w/e 
equipment proposed for trenanisaion contour by any other station 
of programs be designed for compliance with the Fi Tech- 
nical Standards? 

'? thi catia a3 o f con 0 
mit state briefly as Exhibit Eng. the present status 
construction end indicate when it is expected that construction 
will be completed. fr 


+ 


de (@) Attach es Exhibit wo. * amep(s) (topegrephic where obtainable, such as U. &- Osclogical Survey quadrangles) for the 


crea vithin 15 miles of the proposed tranmaittes location end show drean thereon the following data: 

4. Gurecter of the ares within 2 miles of proposed trenenitter 
Jooation, suitably designated as to residential, business, 
industrial, end rural nature; 

Ge At least eight radials each extanding to a distance of tan or 
more miles fran the propoesd transmitter location, one or more 
of which mat extend through the princtpal city or cities to 
be served. 


(>) attach as Exhibit No * profile grephs for the retials in (a) (5) above. Each graph shal] show the elevation of the 
Identify each graph by its bearing fran the proposed tranauitter location. Direction trus north 
clociarise. Show source of topogrep ea] data on each. 

17. From the profile graphs in 16(b), for the eight mile distance between two and ten miles from the proposed trans- 
witter location, end in accordance with the procedure prescribed in the Fu Technical Standards, supply the following 
tabulation of data: (If proposed location is adjacent to the sea coast or the Oreat Lakes omit from this tebulation 
all radials which lie over water substantially the entire distance between two siles from the proposed trensaitter 
location end the predicted 50 microvolt per meter contour.) 

Radial ight in feet of Free spece field Predicted dis- 
tance in miles 
(Gagrees trus) in feet shove mean center above ever- volts per mater at to the 1 v/s 
sen level age elevation of one mile 
redial (2-2) mie) 
# feet * w/e 


* On Fire BPH-2829 AMENDED. Camu L. KowAusK! 
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ENGINEERING REPORT 


Srttman, MorFet & RoOHRER 
1408 G STREET. N. W. CONSULTING RADIO ENGINEERS 


“ECEIVED 


WMRO-FM 41969 


neo 
OFFICE o oe G, 
F THE SE 
CRETARy 


1 ABSTRACT 


THIS ENGINEERING EXHIBIT SUPPORTS THE APPLICATION! OF VINCENT G. 
Corey and BENJAMIN A. OSWALT, CO=PARTNERS; PERMITTEES OF AN FM CONSTRUCTIC 
Permit (BPH-2829, 4S AMENDED) TO CHANGE FREQUENCY. ; 


THIS PROPOSAL WILL RESULT IN A NEGLIGIBLE AMOUNT 'OF OBJECTION= 
ABLE INTERFERENCE TO WENR-FM CHICAGO, ILL. OPERATING ON CHANNEL 234 
(94.7 wc/s) ano To WOHF CHICAGO, ILL. OPERATING ON CHANNEL 238 (95.5 uc /s’ 
ANALYSES OF THESE INTERFERENCE AREAS APPEAR ON FIGURES 1! AND 2 OF THIS 
EXHIBIT AND 1N THE SECTION BELOW ON ALLOCATION CONSIDERATIONS. 


THIS PROPOSAL WILL NOT RESULT IN ANY OTHER CHANGE IN THE PROPOS! 
OPERATION. THEREFORE, ALL PARAGRAPHS OF THE FCC Form 301 Section V-B 
FULLY SATISFIEO BY DATA ON FILE IN BPH-2829 1S INCORPORATED HEREIN BY 
REFERENCE. 


11 ALLOCATION CONSIDERATIONS 


THERE WILL BE AN INCALCULABLE AMOUNT OF INTERFERENCE TO THE 
PROPOSED WMRO-FM OPERATION FROM WOHF., THERE WILL BE NO OTHER INTERFERENC 
TO THE PROPOSED | mv/M CONTOUR FROM ANY EXISTING STATION OR KNOWN PENDING 
APPLICATION. 


THE PROPOSED OPERATION WILL CREATE A SMALL AMOUNT OF INTERFER- 
ence To WENR-FM AND TO WOHF. BeLow 1S TABULATED THE AREAS AND POPULA~ 
TIONS OF THE PERTINENT CONTOURS OF EACH OF THESE STATIONS: 


AREA POPULATION 
ConTouR Sa.Mi. PERCENT PERSONS PERCENT 
T uv/™ 2079 vo 5,215,985 -- 


WENR-FM CHICAGO, ILL. 


INTERFERENCE FROM PROPOSED 5,361 0.103 
WMRO-FM 


RESULTING INTERFERENCE- 5,210,622 
FREE CONTOUR 
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ENGINEERING REPORT 


Srtytman, Morret & ROHRER 
1408 G STREET. WN. W. CONSULTING RADIO ENGINEERS 


WMRO-FM 


1} . ALLOCATION CONSIDERATIONS (Cont'd) 


WDHF CHicaGo, ItL- 
AREA PoPULATION 
ConTouR Sa.Mi. PERCENT PERSONS PERCENT 


1 uv/™ 1,886 5,095, 191 


INTERFERENCE FROM PROPOSED 37 14, 100 
WMRO-FM 


RESULTING INTERFERENCE= 1,849 5,081,091 
FREE CONTOUR . 


111 FURTHER ANSWERS TO SECTION V-B, FCC FORM 301 


PARAGRAPH 14: THE WMRO-FM CP WAS GRANTED ON JuLy 27, 1960. “THE EQUIP- 
MENT WILL BE ORDERED AFTER APPROVAL OF THE INSTANT MODIFICATION. IT 
1S CONTEMPLATED THAT CONSTRUCTION WILL BE COMPLETED BY MARCH 27, 1961. 


1V__ METHODS EMPLOYED 


“UNLESS OTHERWISE SPECIFICALLY SO STATED, ALL DATA AND COMPUTA 
TIONS CONTAINED HEREIN OR ON WHICH THIS EXHIBIT IS BASED, ARE IN COMPLETE 
COMPLIANCE WITH THE PERTINENT REQUIREMENTS OF THE FCC RuLes ANO SOUND 
ENGINEERING PRACTICE. 
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[Received September 14, 1960] 
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ENGINEERING REPORT 
SILLIMAN, MOFFET & ROHRER 
Consulting Radio Engineers 


1405 G Street, N. W. Washington 5, D.C. 


WMRO-FM 
AFFIDAVIT 


CITY OF WASHINGTON } ne 
' DISTRICT OF COLUMBIA ) 


CARL L. KOWALSKI, being duly sworn upon oath deposes and says: 

That his qualifications are a matter of record with the eer 
Communications Commission; 

That he is a registered professional engineer in the Sree of 
Columbia, and is a member of the firm of Silliman, Moffet and Rohrer; 

That this firm has been retained by Vincent G. Cofey and Benjamin 
A. Oswalt, Co-Partners, to prepare this engineering statement; 

That he has either prepared or directly supervised the preparation 
of all technical information contained in this engineering statement and that 
the facts stated in this engineering statement are true of his knowledge 
except as to such statements as are herein stated to be on information and 
belief and as to such statements he believes them to be true. | 


/s/ Car] L. Kowalski 


[Jurat 7th day of September, 1960] 
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[Received October 31, 1960] 
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Law Offices 
MALLYCK & BERNTON 


621 Colorado Building 
Washington 5,D.C. 


October 28, 1960 


Mr. Ben F. Waple, Acting Secretary 
Federal Communications Commission 
Washington 25,D.C. 


Re: Amendment of application for modification 
of the C. P. granted for Station WMRO-FM, 
Aurora, Illinois, to change frequency (File 
No. BMPH-6426) 


Dear Mr. Waple: 


Transmitted herewith are three copies of an amendment of the ap- 
plication of Station WMRO-FM, requesting a modification of its outstanding 
construction permit for a new FM station at Aurora, Illinois, File No. 
BMPH-6426. 


Any correspondence or inquiry in connection with this matter may 
be directed to the undersigned attorneys for the applicant. 


Very truly yours, 
MALLYCK & BERNTON 
By /s/ E. Theodore Mallyck 


Attachments 


[Receiver October 31, 1960] 
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WMRO 
184 So. River St. 
Aurora, Illinois 


* * * 


AMENDMENT OF APPLICATION OF 

STATION WMRO-FM, AURORA, ILLINOIS 
TO CHANGE FREQUENCY TO 95.1 MEGACYCLES 
FILE NO. BMPH-6426 | 
Comes now Vincent G. Cofey and Benjamin A. Oswalt, Co-Partners, 
assignor in application BAPH-238 granted by the Commission on Septem- 
ber 30, 1960, and applicant in BMPH-6426 to change the frequency of Sta- 
tion WMRO-FM, which application is now pending before the Commission, 

and joins with WMRO, Inc., assignee in BAPH-238 and effective as of 


October 1, 1960, permittee of Station WMRO- FM, in requesting said appli- 


cation for change of frequency of Station WMRO-FM be See in the 
following respects: 
Section I - Substitute the name of the applicant to: WMRO, Inc. 


Respectfully submitted, 


Vincent G. Cofey and 
Benjamin A. Oswalt, Co-Partners 


By: /s/ Vincent G. Cofey 
Partner 


and 
WMRO, Inc. 


By: /s/ Vincent G. Cofey 
President 


[Jurat 28th day of October, 1960.] 


———  — ——— 
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[Received November 23, 1960] 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


In re Application of 


WMRO, INC. (WMRO-FM) 


Aurora, Dlinois | BMPH-6426 


For Modification of Construction 
Permit to Specify Operation on 
Channel 236 


PETITION FOR RECONSIDERATION 


Acting pursuant to delegated authority (1 RR 50:241 (a) (13)), the 
Commission's Broadcast Bureau on November 4, announced November 8, 
1960, granted the above-captioned application by Station WMRO-FM, 
Aurora, Ill. for modification of construction permit to operate on Channel 
236 in lieu of Channel 300 (BMPH-6426). AmericanBroadcasting-Paramount 
Theatres, Inc., licensee of Station WENR-FM (Ch. 234, Chicago, Tl.) seeks 
reconsideration of that action pursuant to 1 RR 50:202 (a) and 47 U.S.C. 
Sec. 405. 

1. Station WENR-FM is duly licensed to operate on Channel 234, 
Chicago, Dl. As'shown by the attached engineering affidavit, and as rec- 
ognized in BMPH-6426, a grant of the above-captioned application by 
WMRO-FM to operate on Channel 236 will result in objectionable interfer- 
ence to some 5,316 persons within the 1 mv/m contour of WENR-FM. 
Hence a grant of authority to WMRO-FM to operate on Channel 236 (in 
lieu of Channel 300) indirectly modifies WENR-FM's outstanding license. 
Such a grant 


[18] 
without first affording ABC an opportunity to be heard contravenes the 
provisions of 47 U.S.C. Sec. 316 and the KOA doctrine (319 U.S. 239). 


[19] 
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A grant of the aforesaid application likewise results in objectionable 
interference to some 14,100 persons within the 1 mv/m contour of Station 
WDHF, Chicago, Ill. (Channel 238). | 

2. If Aurora, Ill. had no FM authorizations, public interest might 
require that such interference be condoned so astopermit that community 
to have an FM facility of its own. But Aurora already has a Class A grant 
on Channel 240 (WKKD-FM) and a Class A grant on Channel 300 (WMRO- 
FM). The Commission has heretofore found that each of these grants 
would serve the public interest. No compelling reason is disclosed by the 
instant application why WMRO-FM should be allowed to shift to a different 
Class B channel, where as a result of such shift objectionable adjacent 


channel interference will be caused to two existing Chicago FM operations 

.- to Station WENR-FM on Channel 234 and to Station WDHF on Channel 

238. : 
Accordingly, ABC asks the Commission (a) to reconsider and set 


aside the Bureau's action of November 4 granting WMRO-FM authority to 
operate on Channel 236 in lieu of Channel 300, (b) to designate said appli- 
cation for hearing, 


[19] 
and (c) to make ABC a party to said hearing. 
Respectfully submitted, 


AMERICAN BROADCASTING- 
PARAMOUNT THEATRES, INC. 


By Mortimer Weinbach 


7 West 66th Street 
New York 23, New York 


James A. McKenna, Jr. 
Vernon L. Wilkinson 


McKenna & Wilkinson 
1735 De Sales Street, N.W. 
Washington 6, D.C. 


November 23, 1960 Its Attorneys 
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[20] 
AFFIDAVIT 


CITY OF WASHINGTON _) 
DISTRICT OF COLUMBIA ) 


Frank G. Kear, having been duly sworn, deposes and says that: 

1. Heisa qualified engineer engaged in consulting engineering in 
the City of Washington, District of Columbia; he has been granted registra- 
tion to practice as a Professional Engineer in the District of Columbia; 
he is a member of the firm of Kear and Kennedy, and his qualifications 
are a matter of record with the Federal Communications Commission. 

2. The firm of Kear and Kennedy has been retained by American 
Broadcasting-Paramount Theatres, Inc., licensee of Station WENR-FM, 
Channel 234 (94.7 mc, 27 kw, 579 feet, Class B) , Chicago, Dlinois (BLH- 
1509) for the »performance of certain engineering duties in connection with 
an examination of the application of WMRO-FM, Channel 300 (107.9 mc, 
3.6 kw, 255 feet, Class B, Construction Permit) for a modification of Con- 
struction Permit to specify operation on Channel 236 (95.1 mc, 3.6 kw, 

255 feet, Class B) from the same site in Aurora, Ilinois (BMPH-6426). 

3. From a study of the proposed operation of WMRO-FM as outlined 
in BMPH-6426, it appears that objectionable interference would be caused 
to WENR-FM, Channel 234, Chicago, Dlinois, within the WENR-FM1.0 mv/m 3% 
contour. 

4. He has prepared or caused to be prepared under his immediate 
supervision the attached engineering statement in accordance with the Fed- 
eral Communications Commission's Rules Governing Radio Broadcast 
Services. 
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5. The foregoing statements are true and correct of his own knowl- 


edge except such statements as are on information and belief, and as to 
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such statements, he believes them to be true. 
/s/ Frank G. Kear 


[Jurat this ist day of Nov. 1960] 


[22] 
ENGINEERING STATEMENT 


This engineering statement has been prepared on behalf: of Ameri- 
can Broadcasting-Paramount Theatres, Inc., licensee of WENR-FM, 
Channel 234, Chicago, Dlinois (BLH-1509) with reference to interference, 
if any, that would be caused to WENR-FM by the proposal of WMRO-FM, 
Aurora, Illinois, to operate on Channel 236 with an ERP of 3. 6 kw and 
antenna height of 255 feet above average terrain (BMPH- ~6426). 

Station WMRO-FM, Aurora, Illinois, presently holds a Construction 
Permit for Channel 300 (107.9 mc, 3.6 kw, 255 feet, Class B) : On Septem- 
ber 16, 1960, WMRO-FM applied for a Modification of Construction Permit 
(BMPH-6426) to specify operation on Channel 236 (95.1 mc) with an ERP 
of 3.6 kw and antenna height of 255 feet above average narra from the 
same site in Aurora, Dlinois. 

An inspection of the Aurora application (BMPH- 6426) discloses that 
the proposed Channel 236 operation would result in objectionable interfer- 
ence being caused WENR-FM within the WENR-FM 1.0 mv/: m contour. 

The application (BMPH-6426) shows that interference would be 


caused to WENR-FM encompassing an area of 30 square miles and 5,316 


persons within the WENR-FM 1.0 mv/m contour. 

Calculations of interference were made assuming an ERP of 3.6 kw 
and terrain data for proposed WMRO-FM which is on file with the Commis- 
sion. The WENR-FM contours were calculated using an ERP of 27.0 kw 
and terrain data for WENR-FM which is on file with the Commission 
(BLH-1509). These calculations reveal that the interference to WENR-FM 
from proposed WMRO-FM 
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[23] 
as shown in BMPH-6426, is substantially correct and WENR-FM is in 
agreement with the population and area figures with regard to interference 
caused WENR-FM as set out in the Aurora application (BMPH-6426). 

In addition to the interference inuring to WENR-FM, it should be 
noted that the proposed operation of WMRO-FM on Channel 236 would 
also cause interference to station WDHF, Chicago, Dlinois, Channel 238 
(95.5 mc, 52 kw, 230 feet, Class B). 

All calculations of contours and interference as outlined in preceding 
paragraphs of this engineering statement were calculated in accordance 
with the Federal Communications Commission's Rules and Regulations 
Governing Radio Broadcast Services. Areas were determined by using a 
planimeter and populations were determined by reference to the 1950 U. S. 
Census Reports. 


[Received December 8, 1960] 


[25] 
OPPOSITION TO PETITION FOR RECONSIDERATION 


Comes now WMRO, Inc., and, by its attorneys, opposes the Petition 
for Reconsideration filed in this proceeding by the American Broadcasting- 
Paramount Theatres, Inc., licensee of WENR-FM (Channel 234, Chicago, 
Illinois) requesting the Commission to reconsider its action of November 4, 
1960, granting the above-captioned application by WMRO, Inc., for modifi- 
cation of its construction permit to operate on Channel 236 in lieu of Channel 
300. 

1. In support of its Petition, ABC has submitted an engineering affi- 
davit wherein it is stated that the operation of Station WMRO-FM on Chan- 
nel 236 will result in objectionable interference to 5,316 persons within 
the 1 mv/m contour of WENR, and that, therefore, the grant should not have 
been made without first designating the WMRO application for hearing and 
making ABC a party thereto. 
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2. As shown in the attached engineering affidavit, the interference 


that the proposed WMRO-FM operation would cause to WENR-FM would 
amount to 0.103% of the population within the WENR-FM 1 mav/ m contour. 
This 1 mv/m contour is based on WENR operating with 28.5 KW with an 
antenna height above average terrain of 575 feet, which is well in excess 
of the normal maximum for Class B FM stations. If WENR-F FM were to 
operate at the normal maximum for Class B FM stations, the interference 
would represent even less than the minimal percentage shown’ ‘above. Con- 
sequently, most of the interference that WENR will receive from the pro- 
posed WMRO-FM operation is of its own making. 
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3. In any event, the minimal nature of this interference, eee regents 
only slightly more than one tenth of 1% of the total population 'WENR-FM 
serves, requires that the ABC petition be dismissed. There is well estab- 
lished a maxim that the law will not require a useless thing; and neither 
Congress nor the Supreme Court can be deemed to have been’ so foolish as 
to intend that the Commission be forced to hold hearings on applications, 
such as the instant one, where the minimal nature of the interference com- 
plained of makes it a foregone conclusion that, at the end of the hearing, 
the grant of the interfering application would have to be confirmed. 

4, Just recently, on November 7, 1960, the Commission recognized 
that a "de minimis" interference loss of 0.063% in population served would 
not constitute a modification of the license of the complaining station and 
conferred no rights under Section 316 or Section 405 of the Communications 
Act. It, therefore, dismissed the Petition for Reconsideration based on 
such interference. (Coast Radio Broadcasting Corp. (ROL -FM) ; 20 Pike 
and Fischer, RR,938). 

5. The action referred to above is, of course, controlling in the in- 
stant case; but see also Commission letters of April 8, 1960, and April 13, 
1960, in re applications BPH- 2766 and BPH-2840, respectively, which also 
expressed and applied the recognition that "de minimis" tnterierence to an 
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existing station will not entitle that station to obstruct the granting of an 
application. 

6. Moreover, the grant of the WMRO, Inc. application was clearly 
authorized by Section 3.313(c) of the Commission's Rules, which specifical- 
ly states that "stations may be authorized to operate in nearby cities with 
a frequency separation of not less than 400 KC where necessary in order 
to provide an equitable and efficient distribution of facilities .. ."". Under 
this rule, frequency separation and community need, rather than interfer- 


ence, 
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become the criteria for allocations of this type. This is similar to the 
situation in allocations in the Domestic Public Land Mobile Radio Service 
and other services where the only allocation criteria are frequency spacing. 

7. The 1960 Census population for Aurora (preliminary figures) is 
63,498; and ABC has made an inadvertent error in referring to the WMRO 
authorization as a Class A authorization. The channel is a Class B chan- 
nel, and the station will operate as a Class B station. The only other FM 
station authorized for Aurora is a low-power, Class A facility. Clearly, 
the allocation of this first Class B facility to a city the size of Aurora is 
necessary in order to provide an equitable and efficient distribution of 
facilities. 

8. In addition to the reasons set out in the Coast Radio case, supra, 
the KOA doctrine, entitling an existing station to a hearing on applications 
that would modify its license, is not applicable in this situation because 
Section 3.313(c) was a condition of the WENR-FM license from the start. 
This rule, and the possibility of interference inherent in its provisions, 
was 2 condition of the WENR-FM license at the time it was granted; and 
the licensee has no KOA rights rising from interference imposed by a grant 
made in accordance with that rule. 
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For the foregoing reasons, the Petition for Reconsideration herein 
should be dismissed. | 
Respectfully submitted, 
WMRO, Inc. 
By: 


Mallyck & Bernton | 
621 Colorado Building 
Washington 5,D. C.. 


December 7, 1960 Its Attorneys 


El 


[29] 
ENGINEERING REPORT 


SILLIMAN, MOFFET & ROHRER 
Consulting Radio Engineers 


1405 G Street, N. W. Washington 5, D.C. 


WMRO-FM 
ENGINEERING STATEMENT 


This engineering statement has been prepared in behalf of Vincent 
G. Cofey and Benjamin A. Oswalt, co-partners and permittees of Radio 
Station WMRO-FM which station has an application for construction per- 
mit to change frequency to Channel Number 236, 95.1 mc/s, 3.6 Kw E.R.P. 

This statement has been prepared by Robert M. Silliman, a partner 
in the consulting engineering firm of Silliman, Moffet and Rohrer, which 
firm has handled the preparation of all engineering material | filed by 
WMRO-FM in support of its application for construction permit. 

A petition for reconsideration of the Commission's action in grant- 
ing the WMRO-FM application for Channel 236 has been filed by the 
American Broadcasting-Paramount Theatres, Inc., licensee of WENR-FM 
which station operates on Channel 234 at Chicago, Dlinois with a power of 
27 Kw at an effective antenna height of 580° AAT. The protest is based 
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upon the receipt of a small amount of two-channel removed adjacent 
channel interference by WENR-FM as a result of the WMRO-FM applica- 
tion. The WENR-FM engineer concedes the accuracy of the WMRO-FM 
showing of this interference in the WMRO application. The interference 
involves 5361 persons and constitutes 0.103% of the normally protected 1 
mv/m contour of WENR-FM which contains 5,215,983 persons. 

Attention is invited to the fact that WENR-FM is what might be 
called a super-power Class B FM station inasmuch as it operates with 
27 Kw at 580°. Attention is invited to Rule 3.204(a)(2) which states that: 

(2) The coverage of a Class B station in Area II shall 
normally be not more than the equivalent of 20 kilowatts effective 
radiated power and antenna height of 500 feet above average ter- 
rain. (For the purpose of determining equivalent coverage, the 


1 mv/m contour should be used.) The use of greater power and 


antenna height will be encouraged in those portions of Area II 
where such use would not result in undue interference to stations 
already authorized or to probable assignments insofar as can be 
determined at the time of the grant. In such case, the power, 
antenna height, and area will be determined on the merits of each 
application with particular attention being given to rural areas 
which would not otherwise receive service.” 


[30] 

The engineering study of the overlap area between the WENR-FM 
1 mv/m and the WMRO-FM 10 mv/m contours is contained on Figure 1 of 
the engineering supporting the WMRO application and shows an overlap 
of these contours of approximately five miles. A study has been made 
which shows that were WENR to be reduced to the maximum ERP and 
height normally permitted by Section 3.204(a) , the overlap of the pertinent 
contours would be reduced by three miles and the interference would be 
substantially eliminated. It can, therefore, be concluded that the interfer- 
ence results primarily from the operation of WENR as a super-power 
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station rather than from the proximity of the modest power ia of 
WMRO. 
With further regard to use of Channel 236 at Aurora, attention is 
invited to Paragraph 3.313(c) which specifically states that: 
"(¢) Stations normally will not be authorized to operate 
in the same city or in nearby cities with a frequency separation 
of less than 800 ke: Provided, That stations may be authorized 
to operate in nearby cities with a frequency separation of not less 
than 400 kc where necessary in order to provide an equitable and 
efficient distribution of facilities: And provided further, That 
Class B stations will not be authorized in the same metropolitan 
district with a frequency separation of less than 800 kc ” 


Chicago and Aurora are not in the same metropolitan area as de- 
fined by the U. S. Census in 1940 or are they in the same urbanized area 
as defined by the 1950 census. The antenna site proposed by . Aurora is 
thirty-six miles from the site of WENR-FM. This paragraph of the rules 
appears to be pertinent in this case and to empower the FCC to make a 
grant of WMRO-FM without any regard to second channel adjacent inter- 
ference which may be caused to WENR-FM. | 


[31] 
AFFIDAVIT 


CITY OF WASHINGTON ) 
) 


DISTRICT OF COLUMBIA ) 


ROBERT M. SILLIMAN, being duly sworn upon oath deposes and says: 

That his qualifications are a matter of record with the Federal Com- 
munications Commission; | 

That he is a registered professional engineer in the District of 
Columbia, and is a member of the firm of Silliman, Moffet and Rohrer; 

That this firm has been retained by Vincent G. Cofey and Benjamin 
A. Oswalt to prepare this engineering statement; : 
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That he has either prepared or directly supervised the preparation 
of all technical information contained in this engineering statement and 
that the facts stated in this engineering statement are true of his knowl- 
edge except as to such statements as are herein stated to be on information 
and belief and as to such statements he believes them to be true. 


/s/ Robert M. Silliman 
[Jurat 6th day of December 1960.] 


[Received December 14, 1960] 


[33] 
Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 
In re Application of 
WMRO, INC. (WMRO-FM) 


Aurora, Illinois File No. BMPH-6426 


For Modification of Construction 
Permit to Specify Operation on 
Channel 236 


REPLY TO OPPSOITION 


WMRO's opposition to ABC's request that the grant of the aforesaid 
application be set aside and that a hearing be ordered thereon completely 
ignores the most salient point made in ABC's petition for reconsideration, 
namely, the factthat WMRO already has a permit for Class B Channel 300 
in Aurora, Ill., which has apparently been contested by no one on inter- 
ference or other grounds, whereas by the aforesaid application WMRO 
seeks to shift to a different Class B channel, thereby causing objection- 
able interference to existing stations licensed on channels above and be- 
low that sought by WMRO. As admitted by WMRO's engineer, operation 
on Class B Channel 236 will cause objectionable interference to some 
5300 persons within WENR-FM's licensed service area on Channel 234, 
and to some 14,000 persons within WDHF's licensed service area on Chan- 
nel 238. 
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If this were a situation where WMRO was operating on a Class A 


channel and was seeking to provide a first Class B facility to Aurora, 


such interference might be condoned, and talk 


[34] 

about "minimal interference" (paras. 3- 5) might be relevant. But WMRO 
already has a Class B permit for Aurora on Channel 300 -- granted some 
time ago and to which no objections on interference or other grounds have 
since been interposed. The city of Aurora also has a Class A’ grant. Thus, 
interference need not be condoned in order to make available to Aurora a 
Class B channel -- WMRO already has such a grant on Channel 300. 
WMRO's reliance (paras. 6-8) on Rule 3.313(c) calling for “equitable and 
efficient distribution of facilities" is thus wholly misplaced. | 

So far as ABC is aware, the Commission recognizes no| difference 
in the propagation characteristics of the various channels allocated for 
Class B FM use. Any private "imagined" advantages of a more central 
dial position is no reason for granting such person a channel on which he 

will cause interference to two existing operations when operation on his 
originally granted frequency causes no such interference. We know not 
how the "public interest" is benefited by allowing a person to jump from 
one channel (on which little or no interference would be caused) to another 
channel (on which more substantial interference to two stations will re- 
sult). 

Because WENR-FM operates with 28.5 kw and an antenna height above 
average terrain of 575 feet, WMRO chooses to brand WENR- FM as a "super- 
power Class B operation", arguing that the interference from WMRO-FM 
would be less if WENR-FM operated 


[35] 
with only 20 kw power at 500 feet (para. 2 and Engineering sehen 
This is utter nonsense. Rule 3. 204(a)(2) expressly provides | that "The use 
of greater power and antenna height [than 20 kw at 500 feet] will be will be 
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encouraged in those portions of Area II where such use would not result 

in undue interference to stations already authorized or probable assign- 
ments insofar as can be determined at the time of the grant.” WENR-FM 
was licensed on Channel 234 with 28.5 kw at 575 feet long before WMRO 
ever made known its desire to shift from Channel 300 to Channel 236. 

In this connection it is to be noted that WMRO is here using a 
"foot-in-the-door" approach -- by requesting at this juncture an ERP of 
only 3.6 kw. Tossing their own contention back at them, if the "normal" 
power for Class B operations in Zone II is 20 kw at 500 feet, and if WMRO- 
FM were to go to such power, the resulting interference to WENR-FM 
and WDHF(FM) would be substantially greater than that presently shown. 
In fact, the interference to WDHF(FM) would be almost doubled and to 
WENR-FM quadrupled (see attached engineering study). The Commission 
can be assured, if this shift of WMRO from Channel 300 to Channel 236 is 
approved, WMRO will then argue that it is on Channel 236 and should be 
allowed to go to "normal" power on that frequency, regardless of the inter- 
ference which would be caused to WENR-FM and to WDHF(FM). 


[36] 
Since WMRO-FM already has a Class B grant (on Channel 300) and 
has suggested no reason why the public interest would be benefited by 


switching from a channel which apparently has no interference problems 
to one on which the present and potential interference problems are sub- 
stantial, WMRO's grant on Channel 236 should be set aside and a hearing 
should be ordered on the above-captioned application. 

Respectiully submitted, 


AMERICAN BROADCASTING- 
PARAMOUNT THEATRES, INC. 
(WENR-FM) 


By Mortimer Weinbach 
7 West 66th Street 
New York 23, New York 
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James A. McKenna, Jr. 
Vernon L. Wilkinson | 


McKenna & Wilkinson 
1735 DeSales Street, N.W. 
Washington 6, D.C. 


December 13, 1960 Its Attorneys 


[38] 
AFFIDAVIT 
CITY OF WASHINGTON ) 
) 


DISTRICT OF COLUMBIA ) 


Frank G. Kear, having been duly sworn, deposes and says that: 

1. He is a qualified engineer engaged in consulting engineering in the 
City of Washington, District of Columbia; he has been granted registration 
to practice as a Professional Engineer in the District of Columbia; he is a 
member of the firm of Kear and Kennedy, and his qualifications are a mat- 
ter of record with the Federal Communications Commission. 

2. The firm of Kear and Kennedy has been retained by American 
Broadcasting-Paramount Theatres, Inc., licensee of Station WENR-FM, 
Channel 234 (94.7 mc, 27 kw, 579 feet, Class B), Chicago, Ilinois (BLH- 
1509) for the performance of certain engineering duties in connection with 
an examination of the application of WMRO-FM, Channel 236|(95.1 mc, 

3.6 kw, 255 feet, Class B, Construction Permit-BMPH-6426). 

3. From a study of the proposed operation of WMRO-FM as outlined 
in BMPH-6426, it appears that objectionable interference would be caused 
to WENR-FM, Channel 234, Chicago, Illinois, within the WENR-FM 1.0 
mv/m contour. 

4, He has prepared or caused to be prepared under his immediate 
supervision the attached engineering statement in accordance with the 
Federal Communications Commission's Rules Governing Radio Broadcast 


Services. 
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5. The foregoing statements are true and correct to his own knowl- 
edge except such statements as are on information and belief, and 
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as to such statements, he believes them to be true. 


/s/ Frank G. Kear 
[Jurat 13th day of December, 1960.] 


[40] 
ENGINEERING STATEMENT 

This engineering statement has been prepared on behalf of American 
Broadcasting-Paramount Theatres, Inc., licensee of Station WENR-FM, 
Channel 234, Chicago, Dlinois, (BLH-1509) with reference to interference, 
if any, that would be caused to WENR-FM by WMRO-FM, Aurora, Illinois, 
operating on Channel 236 with an ERP of 3.6 kw and an antenna height of 
255 feet above average terrain (BMPH-6426, Construction Permit). 

An inspection of the Aurora engineering file, (BMPH-6426) , discloses 
that the WMRO-FM operation as outlined in BMPH-6426 would result in 
objectionable interference being caused WENR-FM within the WENR-FM 
1.0 mv/m contour. This interference to WENR-FM would be to an area of 
30 square miles and 5,316 persons within the WENR-FM 1.0 mv/m con- 
tour. 

Calculations of interference were made assuming an ERP of 3.6 kw 
and terrain data for WMRO-FM which is on file with the Commission. 

The WENR-FM contours were calculated using an ERP of 27.0 kw and 
terrain data for WENR-FM which is on file with the Commission (BLH- 
1509). These calculations reveal thatthe interference to WENR-FM from 
WMRO-FM as shown in BMPH-6426, is substantially correct and WENR- 
FM is in agreement with the population and area figures with regard to 
interference caused WENR-FM as set out in the Aurora application 
(BMPH-6426). 
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In addition to the interference inuring to WENR-FY\, it should be 
noted that the operation of WMRO-FM on Channel 236 would 
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also cause interference to Station WDHF, Chicago, Illinois, Channel 238 
(95.5 mc, 52 kw, 230 feet, Class B). This interference is to an area of 37 

square miles and 14,100 persons according to the WMRO-FM file (BMPH- 
6426). 

The WMRO-FM Construction Permit specifies Pere on Channel 

236 which is a Class B channel, and since the coverage of a Class B FM 
station in Area II shall normally be not more than the equivalent of 20 kw 
ERP and an antenna height of 500 feet above average terrain, according to 
the Commission's Rules, (3.204(2)), WMRO-FM could conceivably operate 
on Channel 236 with the equivalent of an ERP of 20 kw and antenna height 
of 500 feet above average terrain. Accordingly, interference studies were 
made assuming the coverage of WMRO-FM to be the equivalent of an ERP 
of 20 kw and antenna height of 500 feet above average terrain utilizing the 
WMRO-FM site as outlined in BMPH-6426. These studies reveal that in the 
event WMRO-FM were to operate with an ERP of 20 kw and effective anten- 
na height of 500 feet, or the equivalent, objectionable interference would 
be caused to WENR-FM amounting to an area of 126.5 square miles and 
21 ,688 persons within the WENR-FM 1.0 mv/m contour. Similarly, ob- 
jectionable interference would also be caused to WDHF within the WDHF 
1.0 mv/m contour consisting of an area of 116 square miles and 26 184 
persons. The potential WMRO-FM (20 kw, 500 feet) operation would also 


receive a substantial amount of interference within its 1.0 mvy/m contour 
from Stations WENR-FM and WDHF. 


All calculations of contours and interference as outlined in preceding 
paragraphs of this engineering statement were calculated 
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in accordance with the Federal Communications Commission's Rules and 
Regulations Governing Radio Broadcast Services. Areas were determined 
by using a planimeter and populations were determined by reference to 
the 1950 U. S. Census Reports. 


i FCC 61-205 
F EDERAL COMMUNICATIONS COMMISSION 99632 
MEMORANDUM OPINION AND ORDER 
By the Commission: 

1. The Commission has before it for consideration the following 
pleadings: (a) Petition for Reconsideration, filed on November 23, 1960, 
by American Broadcasting-Paramount Theatres, Inc., pursuant to Section 
0.202(a) of the Commission's Rules and Section 405 of the Communications 
Act of 1934, as amended; (b) Opposition to Petition for Reconsideration, 
filed on December 7, 1960, by WMRO, Inc.; and (c) Reply to Opposition 
filed on December 13, 1960, by Petitioner. All pleadings were timely filed 
and properly served. 

2. American Broadcasting-Paramount Theatres, Inc., is the licensee 
of Station WENR--FM, Channel 234, Chicago, Dllinois. It now serves an area 
of 2079 square miles and a population of 5,215,983 persons within its 1 mv/m 
contour. WMRO, Inc., holds an authorization, granted November 4, 1960, 
for construction of a Class-B FM station on Channel 236 (BMPH-6426) , 
WMRO-FM at Aurora, Illinois. Operating as proposed, WMRO-FM will 
serve an area of 1021 square miles and a population of 237,165 within its 
projected 1 mv/m contour. Interference to WENR-FM from the proposed 
station would result in the substitution of service from WMRO-FM for that 
provided by WENR-FM in an area of 30 square miles in which 5361 persons 
reside. This represents a loss of 1.44 percent, area, and 0.103 percent, 
population to WENR-FM, reducing the area and population served by WENR- 
FM to 2049 square miles and 5,210,622 persons. Both parties are in sub- 


stantial agreement as to the facts which form the basis of the controversy 


herein. 
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3. WENR-FM contends that the grant of WMRO-FM's application 
will result in objectionable interference within its 1 mv/m contour. This, 
it alleges, modifies WENR-FM's license in contravention of Section 316 

of the Communications Act of 1934, as amended, citing Federal Communi- 
cations Commission v. National Broadcasting Company (KOA), 319 U.S. 
239 (1942) in support of its position. WENR-FM also states that inter- 
ference will be received by WDHF, Channel 238, Chicago, Llinois, within 
its I mv/m contour 1/, ; however, WDHF has not objected to the grant of 
WMRO-FM's permit. ae FM argues, in substance, as follows: 


1/ the loss to WDEF within its 1 mv/m contour will be to an area of 37 
square miles and a population of 14,100. This represents 1.96 percent of 
the area (1886 square miles) and 0. 277 percent of the population (5,095,191 
persons) that now receive service from WDHF. The WENR-FM and WDHF 
interference areas involved substantially overlap and, in each instance, 

lie near the site of the Aurora station. WMRO-FM will provide service to 
the entire loss area and population; and WDHF will continue to serve a 
population of 5,081,091 persons residing in an area of 1849 square miles - 
to the east of the interference zone, encompassing Che oo a vast re- 
gion to the north and south of that city. 


[44] | 

(a) The interference in question is de minimis, conferring no 
rights to WENR-FM under Section 316 or 405 of the Act, citing 
Coast Radio Braodcasting Corporation | (KPOL-FM), 20 RR 938 
(1960) in support of this proposition. 

(b) WENR-FM, operating with its present power | and antenna 
height, is a super-power station, using facilities in excess of those 
normally permitted as a matter of Commission policy, Little or no 
interference would be received by WENR- FM, if it were to operate 
with normal power and antenna height, citing Section 3.24(2)2) of 
the Rules. : 

(c) The grant of WMRO- FM's application will provide Aurora 
with its first Class-B FM station, whereas Chicago now has 15 op- 
erating Class-B FM stations. WKKD-FM, 2 low power Class-A FM 
station, now operates at Aurora. | 
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(d) Section 3.313(c) of the Commission's Rules, under the 

KOA doctrine, is a term or condition included in the WENR-FM 

license. Pursuant to this provision, the Commission must and can 

affirm WMRO-FM's grant, since such action is required to provide 

an efficient and equitable distribution of facilities in conformity 

with the express policy of the Commission set forth in the cited sub- 

section of the Rules. In view of Section 3.313(c) and other pertinent 

provisions of the FM Rules, WENR-FM has no 316 or KOA rights. 
After careful consideration of all of the allegations of the parties, including 
those set forth in WENR-FM's Reply to Opposition, we are of the view that 
WENR-FM's request for hearing and other relief must be denied. 

4. Class-B FM stations (WENR-FM and WMRO-FM are both Class- 
B stations) are designed to render service primarily to a "metropolitan 
district", as defined in the 1940 United States Census of Population, or to 
a principal city and the surrounding rural area. Section 3.204(a). Chicago 
and Aurora are not in the same "metropolitan district" within the meaning 
of the FM rules. The service area of a Class-B station will not be pro- 
tected beyond the 1 mv/m contour; however, Class-B assignments will 
be made in 2 manner to insure, insofar as possible, a maximum of service 
to all listeners, whether urban or rural, giving consideration to the mini- 


mum signal capable of providing service. Sections 3.204(a) and 3.313(c). 


These provisions impose a duty on the Commission to provide for the 

most efficient assignments possible in the FM band. Moreover, in the 
light of these provisions, Class-B FM licensees take their licenses subject 
to the condition that there may be instances in which the Commission may 
find it in the public interest to make other Class-B assignments in nearby 
cities on channels 400 kilocycles removed. It follows 
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that in making such assignments, under proper circumstances ,there will 


be involved no infringement of the legal rights of existing licensees, even 


[45] 


35 


though some interference may be received within the 1 mv/m ae of 
a licensee's station. 

5, The entire regulatory scheme for FM which the Commission has 
followed contemplates a certain flexibility in making assignments of 
Class-B stations not entirely analogous to that utilized in making assign- 
ments in the standard broadcast band, The FM rules must be considered 
as a whole in defining Commission policy and practice in carrying out the 
intent of the sections involved. Therefore, Section 3.204 and Section 3.313 
are to be read together in affording a realistic interpretation of the allo- 
cation plan for FM broadcasting. Section 3.313(c) expressly provides that 
stations may be authorized to operate in "nearby cities" with a frequency 
separation of 400 kilocycles where necessary to provide an equitable and 
efficient distribution of facilities. In making such assignment, the Com- 
mission, of course, would not act in an arbitrary or capricious manner; 
but if it does not so act, we hold that the statutory rights of an 'existing 
Class-B licensee are not violated, including those under Section 316 of 
the Act. In short, there is no de jure modification of an FM license by a 
grant of an application for another Class-B station in a nearby city under 
the limitations of Section 3.313(c). | 

6. Commission policy and practice, expressed in Sections 3.204 
and 3.313 of the Rules, follows the historical development of FM alloca- 
tion planning. Briefly, at first FM stations on channels 400 kilocycles 
removed were assigned to the same city. Later, for technical reasons, 
the channel separation for operation in the same community was increased 
to 800 kilocycles; however, station assignments in nearby cities were per- 
mitted and made in instances in which the channels were 400 kilocycles 
removed and the interference within the 1 mv/m contour was "slight". 
This was and is a recognized principle in FM broadcasting, i i.e., that the 
1 mv/m contour of Class-B stations is not a fixed limit within which no 
interference will be permitted. FM licensees take their authorizations 
with this understanding. 
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7. In FM broadcasting, therefore, the Commission has reserved 
for itself the power or discretion to determine in each case whether a 
particular grant is necessary to provide an equitable and efficient distri- 
bution of facilities. When such conditions prevail, the grant may be made; 
notwithstanding resulting interference to existing stations in their 1 mv/m 
contours. 

8. In KOA, the rules in force at the time, namely, Section 3.21 and 
Section 3.25, permitted only one station (KOA) to operate on 2 "clear 
channel" during nighttime hours or afforded protection to the primary and 
secondary service areas of such stations within well defined limits. By 
permitting WHDH to operate unlimited time, the "clear channel" classifi- 
cation of KOA was, in effect, changed; since WHDH would have caused 
electrical 
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interference to a large portion of KOA's normally protected service area 
lying to the east of the Mississippi River in direct contravention of the 
rules in question. On these facts, the United States Supreme Court held 
that the grant to WHDH amounted, in legal effect, to a modification of KOA's 
license and, consequently, to a deprivation of its rights, sought and denied, 
under Section 312 of the Act (now Section 316). The rules, the Court stated, 
were incorporated into the terms of KOA's license. It followed that the 
express terms of a license are enlarged or limited in accord with the pro- 
visions of rules in force and effect at the time the authorization is issued. 


For reasons previously discussed, it is clear that our rules limit the au- 


thorization granted WENR-FM; and that it is not entitled to a hearing in 


this instance. 

9. We have determined that the provisions of Section 3.313(c) and 
other pertinent portions of the FM rules were incorporated into the terms 
of WENR-FM's license; that a Class-B FM station is not entitled to un- 
limited protection within its 1 mv/m contour; and that, in certain cases, 
the Commission may make a grant of a Class-B FM facility in a nearby 
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city on a channel 400 kilocycles removed where the same is necessary to 
provide an equitable and efficient distribution of facilities; notwithstanding 
interference to existing Class-B stations within their 1 mv/m contours. 

10. We hold that in each case the test for exercising this power or 
discretion is one of reasonableness. Applying the test of reasonableness 
to the situation at hand, where the pertinent facts are undisputed , we find 
that Chicago has 15 Class-B FM stations in operation. Aurora has one 
Class-A FM station. WMRO-FM would provide the first Class-B assign- 
ment for Aurora. Chicago and Aurora are separate communities, each 
with its own governing bodies and with distinct local civic and social needs. 

11. WMRO-FM will serve 1021 square miles and a population of 
nearly 240,000 persons. The loss to WENR-FM would be to 5361 persons 
residing in a 30 square mile area, representing a diminution of WENR- 
FM's coverage by 0.103 percent, population, and 1.44 percent, area. The 
loss to WDHF is in an area of 37 square miles and involves a population 
of 14,100. This represents 1.96 percent and 0.277 percent of the area and 
population, respectively , within the 1 mv/m contour of that station. These 
interference areas substantially overlap and lie within a sector between 
Aurora and a point approximately 5 miles east of Aurora (towards Chicago) 
and over 30 miles from Chicago. WMRO-FM will provide service to the 
entire loss area and population; and we believe it reasonable to conclude 
that the needs of the population residing therein are more nearly identified 

with Aurora than with Chicago. 

12. WENR-FM and WDHF will continue to serve Chicago and a vast 
region extending in all directions from their transmitter sites. With 
WMRO-FM operating as proposed, WENR-FM and WDHF will serve popu- 
lations of 5,210,622 and 5,081,091 persons, respectively , being 99.897 per- 
cent and 99.723 percent of the persons residing within their present 1 mv/m 
contours. Thus, their service to the urban and rural populations residing in 


Chicago 
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and reasonably adjacent vicinities will not be disturbed, while Aurora and 
the population residing in and around that city will receive their first 
Class-B FM local service from WMRO-FM, 2 facility needed to meet the 
needs of this separate and distinct community. Accordingly, we find that 
the grant to WMRO-FM will provide an equitable and efficient distribution 
of facilities in accordance with the provisions of Section 3.313(c). 

13. On the fact of the matter, then, it is clear that the Commission has 
properly exercised its discretion, pursuant to Section 3.313(c) of the FM 
Rules. Here, our grant meets every test of reasonableness in carrying out 
our duty of providing an equitable and efficient distribution of facilities in 
the FM Band. For these reasons and those stated, above, we find that the 
KOA doctrine is not applicable in this case; that WENR-FM’s license has 
not been modified within the meaning of Section 316 of the Communications 
Act of 1934, as amended; and that WENR-FM, on the basis of the facts be- 
fore us, is not entitled to the relief it requests, either on a legal or equitable 
basis. 

Accordingly , IT IS ORDERED, this 15th day of February, 1961, that 
the Petition for Reconsideration, filed on November 23, 1960, by American 
Broadcasting-Paramount Theatres, Inc., IS DENIED. 


FEDERAL COMMUNICATIONS 
COMMISSION 


Ben F. Waple 
Acting Secretary 


Released: February 17,1961 


[Received March 29, 1961] 


[53] 
STATEMENT BY ABC 
By Memorandum Opinion and Order released February 17,1961, 
the Commission denied American Broadcasting-Paramount Theatres, Inc.'s 
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Petition for Reconsideration of the Bureau's action allowing WMRO, Inc. 
to shift from Class B FM Channel 300 to Class B FM Channel 236, Aurora, 
Ill. (BMPH-6426). From the foregoing denial of its petition for reconsider- 
ation, ABC noted an appeal on March 17, 1961 (U.S. App. D. C, Case No. 
16264). Thereafter, on March 20, 1961, WMRO, Inc. fited the instant Pe- 
tition for Partial Reconsideration of the aforesaid Memorandum Opinion 
and Order of February 17,1961. To that petition ABC replies as follows: 

1. Normally where an appeal is taken from a judgment of a federal 
district court at a time when no unresolved motions are pending before it, 
such action ousts the district court of any jurisdiction to correct or modify 
a previously entered judgment. However, by virtue of 47 U.S: c. Sec. 405, 
this Commission can and must entertain all petitions for reconsideration 
filed within 30 days, 
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even though another party to the proceeding has in the meantime noted an 
appeal. Wrather-Alvarez Broadcasting, Inc. v. Federal Communications 
Commission, 101 U.S. App. D.C. 324, 248 F.2d. 646 (1957). | 

2. ABC is in agreement with WMRO, Inc. that the February 17 Mem- 
orandum Opinion and Order needs correcting. However, we do not agree that 
action by the Commission modifying that decision in the manner suggested 
by WMRO would obviate the defects set out in our notice of appeal, which 
we incorporate herein by reference. 

3. We emphasize once again the following points: a) That the above- 
captioned application seeks an M.P., not a C.P.; (2) that the application 
itself sets forth no reasons why the public interest would be better served 
if WMRO-FM were to operate on Class B Channel 236 rather than Class 
B Channel 300; (3) that Aurora, Ill. already has both a Class A and a Class 
B FM authorization; (4) that the grant of the instant M.P. allowing WMRO- 
FM to operate on Channel 236 rather than on Channel 300 will not provide 
that community with any new or better FM facilities; (5) that a grant of the 


instant M.P. will for the first time cause two existing FM stations to lose 
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areas and populations which they now serve, and which they would not 
lose if WMRO-FM remained on Channel 300; and (6) that with WMRO-FM 
already holding an uncontested Class B grant on Channel 300 it is not 
necessary to condone 
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interference (either de minimis or substantial) in order to provide Aurora 
with a first Class B FM facility. 
Respectfully submitted, 


AMERICAN BROADCASTING- 
PARAMOUNT THEATRES, INC. 
(WENR-FM) 

By Mortimer Weinbach 


7 West 66th Street 
New York 23, New York 


James A. McKenna, Jr. 
Vernon L. Wilkinson 


McKenna & Wilkinson 
1735 DeSales Street, N.W. 
Washington 6,D.C. 


Its Attorneys 
March 28, 1961 


[Received March 21, 1961] 
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PETITION FOR PARTIAL RECONSIDERATION 


Comes now WMRO, Inc., and, by its attorneys, pursuant to Section 
405 of the Communcations Act of 1934, as amended, requests the Commis- 
sion to reconsider in part its Memorandum Opinion and Order herein, 
released February 17, 1961, denying the Petition for Reconsideration of 
American Broadcasting-Paramount Theatres, Inc. 


[58] 
41 


The purpose of this Petition for Partial Reconsideration is to re- 
quest the Commission to enlarge the scope of its Memorandum Opinion 
and Order by stating as an alternate basis for its action therein that the 
interference of which ABC-Paramount complains is de minimis and has 
not been shown to be sufficient to constitute an aggrievement that is 
cognizable under the controlling statute and precedents. | 

In our Opposition to the ABC- Paramount Petition for Reconsideration 
herein, we argued that the interference complained of was de minimis and 
did not, therefore, constitute a modification of the license of the complain- 
ing station, and cited in support of that contention the Commission’ s action 
in Coast Radio Broadcasting Corp. (20 RR 938). We believe that this is 
a valid alternate ground on which the Commission's action could be sus- 
tained in the instant case. | 

This case is analogous to Interstate Broadcasting, Inc. vs. FCC 
(US APP DC 1960 - 20 RR 2006). As pointed out in the Commission’ s 
Memorandum Opinion and Order herein, the 1 mv/m contour of an FM 
station is not the equivalent of the "normally protected contour of an AM 
station." Section 3.204(a) of the Commission's Rules 
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does not guarantee protection for the 1 mv/m signal of a Class B station, 
but merely states that the signal of such a station will not, in any event, 
be protected beyond that contour. Under these circumstances, the 
criteria of aggrievement by which standing is to be recognized, are those 
established by the Metropolitan Television case (US APP. DC - 1955 - 12 
RR 2001) and not by the KOA case. 

In its Petition for Reconsideration herein, ABC -Paramount stated 
only that "a grant of the . . .[WMRO] application . . . will result in ob- 
jectionable interference to some 5,316 persons within the 1 mv/ m contour 
of WNER-FM." No economic injury was alleged, much less established, 


by virtue of this loss; and, in our Petition for Reconsideration we showed 


that this population represented only 0.103% of the population within the 
WNER-FM 1 mv/m contour. | 
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The contention, made only tardily in ABC -Paramount's Reply to 
our Opposition, that the instant application was merely an attempt to get 
a "foot in the door" so that higher power could be requested at a later date. 
is, of course, wholly conjectural and without any factual foundation what- 
soever. On the basis of the record herein ABC-Paramount's aggrievement 
and standing must be judged solely by the minute deprivation of service 
shown above. 

Under these circumstances it is respectfully submitted that the in- 
jury complained of is de minimis and will cause ABC insufficient injury 
to allow it to object thereto and that the Commission should reconsider 
in part its Memorandum Opinion and Order herein dismissing the ABC - 
Paramount Petition for Reconsideration to include the foregoing as a 


further basis for its action. 


Respectfully submitted, 
WMRO, Inc. 
By: 

Mallyck & Bernton 


621 Colorado Building 
Washington 5, D.C. 


Its Attorneys 
March 20, 1961 


[60] z 
FEDERAL COMMUNICATIONS COMMISSION FCC 61-865 
MEMORANDUM OPINION AND ORDER 6625 


By the Commission: (Commissioners Hyde and Lee dissenting and voting 
to deny the petition) 
1. The Commission has before it for consideration the "Petition 
for Partial Reconsideration", filed on March 20, 1961, by WMRO, Inc. 
(WMRO-FM, Aurora, Illinois) and the "Statement by ABC", filed on March 
28,1961 by American Broadcasting-Paramount Theatres, Inc. (WENR-FM, 
Chicago, Llinois). The petition was filed pursuant to Section 405 of the 
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Communications Act of 1934, as amended, and is directed to our Memo- 
randum Opinion and Order of February 15,1961 (FCC 61 -205) in which 
the Commission denied a petition for reconsideration filed by | ABC to the 
grant without hearing of WMRO's application for modification | of construc- 
tion permit to change frequencies. — | 

2. ABC contends that, since it would receive interference within the 
1 mv/m contour of WENR-FM from WMRO-FM operating as proposed, it 
is entitled to a hearing by the terms of Section 316 of the Communications 

Act of 1934, as amended, and the doctrine of Federal Communications 
Commission v. National Broadcasting Company (KOA), 319 U, S. 239 (1942). 
The February 15, 1961 decision is based upon the theory that the Commis- 
sion properly exercised its discretion in granting the application of WMRO, 
Inc., without hearing, under the substantive standards set forth in the 
Rules; and that Section 3 .204(a) of the Rules does not, as ABC apparently 
believes, create a normally protected contour of 1 mv/m within which ABC 
is protected against interference. Thus, we concluded that ABC's license 
was not modified within the meaning of Section 316 or the KOA decision. 
On March 17, 1961, ABC appealed from our action of February 15, 1961, 
to the United States Court of Appeals for the District of Columbia Circuit, 
Case No. 16264. 

3. Petitioner requests that the Commission enlarge the scope of its 
Memorandum Opinion and Order by stating as an alternate basis for its 
action therein "that the interference of which ABC ~Paramount complains 
is.de minimis and has not been shown to be sufficient to constitute an 
aggrievement that is cognizable under the controlling statutes and 


1/ The facts of the instant case are set forth in the Memorandum Opinion 
and Order of February 15, 1961. 


[61] : 
precedents." The alternative basis urged upon us by petitioner, i.e., 


the maxim de minimis non curat lex lex (the law will not concern itself with 


[61] 
44 


trifles), may be applied in situations when the interference is such as to 
involve so few persons as not to constitute legal injury in the eyes of the 
law. The parties agree that the operation of WMRO-FM on Channel 236 
(the channel to which WMRO's permit was modified) will result in inter- 
ference to some 5,316 persons within the 1 mv/m contour of WENR-FM. 
This loss represents 0.103% of the population presently served by WENR- 
FM, reducing its coverage within its 1 mv/m contour from 5,215,938 to 
5,210,622 persons. We agree with WMRO that the loss in this case is de 
minimis, has not been shown to be sufficient to constitute a cognizable 


aggrievement and, therefore, does not result in a modification of ABC's 
license within the meaning of Section 316 of the Act or the KOA decision. 


For this reason, we deem it appropriate to reconsider our Memorandum 
Opinion and Order of February 15, 1961, and to modify it to include the 
foregoing alternative basis for decision. 

4. In any event, we believe that a hearing in the circumstances of 
this case could serve no useful purpose. The loss in population served by 
WENR-FM is obviously insignificant in terms of WENR-FM's total serv- 
ice. The loss area is approximately five miles east of Aurora and 30 miles 
west of Chicago. ABC has not alleged that its station provides any unique 
type of programming directed to the peculiar needs of the population in the 
loss area. Moreover, as we noted in our earlier opinion, it is reasonable 
to assume that the needs and interests of this population are more closely 
identified with Aurora than with Chicago. We also called attention to the fact 
that the type of interference involved (second adjacent channel interference 
400 kilocycles removed) results in a substitution of the service of WMRO- 
FM for that now provided by WENR-FM, and that the grant of WMRO's 
application provides Aurora with a second FM facility in contrast to the 15 
commercial FM stations now licensed in Chicago. Based on these consid- 
erations, together with the other admitted facts set out in our February 15, 
1961, opinion, we cannot find that there is anything of substance to be heard 
which could warrant denial of the application. 


x 
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Accordingly , IT IS ORDERED, This 7th day of July, 1961, that the 
"Petition for Partial Reconsideration" filed by WMRO, Inc., IS GRANTED. 
FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
Acting Secretary 


Released: July 10, 1961 


Seen EEE 
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(i) 


QUESTION PRESENTED 


Whether, in connection with the grant by the Commission of 
authority to operate on Class B Channel 236 in lieu of Class B Channel 
300 in Aurora, Ill, the admitted interference which would thereby 
result within the 1.0 mv,/m contour of two Chicago FM stations is 
a pertinent private or public interest consideration under the Com- 
mission's FM Rules, Section 316 of the Communications Act, and 
the KOA doctrine; and, if so, whether appellant was wrongfully 


refused a hearing on these matters! 


: Appellee and intervenor, in agreeing to the stipulation thus setting forth the 
question presented, do not thereby concede the correctness of any legal or factual 
premise implicit in the question as here phrased. 


JURISDICTIONAL STATEMENT 

STATEMENT OF THE CASE 

STATUTES AND RULES INVOLVED 

STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 

ARGUMENT: 

I. The Commission's Refusal to Afford Appellant a 

Hearing on an Application the Grant of Which 
Will Encroach on WENR-FM's 1 mv/m Contour 
Contravened Legal Rights Accorded Appellant by the 
Communications Act, the Commission's FM 
Rules, and the KOA Doctrine P 


A. Introductory 


B. "Service Area", "Normally Protected Contour", 
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"Objectionable Interference". 
Cc. The KOA Doctrine 
In Concluding Under Its Test of "Reasonableness" 
That the Grant of Channel 236 Would Result in an 
Efficient and Equitable Distribution of Facilities, 
The Commission Relied on a Flagrant Error of 
Fact . . : 5 5 5 
The Commission's Belated Attempt to Justify the 
Non-Hearing Grant on the Ground that the 
Interference Was De Minimis Was Likewise Erroneous . 
CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


Nos. 16,264 and 16,528 


AMERICAN BROADCASTING-PARAMOUNT THEATRES, INC. 
Appellant 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 
WMRO, INC., : 


Intervenor. 


Appeal from Actions and Orders of the 
Federal Communications Commission 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


These are appeals by American Broadcasting- Paramount Theatres, 
Inc. ("ABC"), licensee of Station WENR-FM, Channel 234, Chicago, T..: 
(1) From the action of the Federal Communications Commission ("Com- 
mission") of November 4, 1960 (R. 14), granting without a hearing an ap- 
plication of WMRO, Inc. (R. 1-13) for authority to operate an FM station 


2 


in Aurora, Ill., on Class B FM Channel 236 in lieu of Class B FM Chan- 
nel 300; (2) from the Memorandum Opinion and Order of the Commis- 
sion released February 17, 1961 (R. 43-47), denying ABC's petition for 
reconsideration of the aforesaid grant on Channel 236 (R. 17-24, 33-42); 
and (3) from the Memorandum Opinion and Order of the Commission 
released July 10, 1961 (R. 60-61), granting WMRO's petition for partial 
reconsideration of the February 17, 1961 Memorandum Opinion and Order 
(R. 52-54). 


The jurisdiction of this Court is invoked under Section 402 (b)(5) and 
(6) and Section 405 of the Communications Act of 1934 as amended (47 
U.S.C. Secs. 402(b) and 405), Section 10 of the Administrative Procedure 
Act (5 U.S.C. Sec. 1009), and Rule 37 of the Rules of this Court. 


Appellant as the licensee of FM Station WENR-FM, Channel 234, 
Chicago, ll, isa "person. . . aggrieved" and one "whose interests are 
adversely affected" (within the meaning of 47 U.S.C. Sec. 402 (b)(6) and 
5 U.S.C. Sec. 1009) by the actions here complained of -- by reason of the 
fact that the aforesaid non-hearing grant will admittedly impinge on the 
normally protected interference-free contour of Station WENR-FM, thus 
modifying (within the meaning of 47 U.S.C. Sec. 402 (b)(5)) its license 
without a hearing in derogation of legal rights accorded appellant by 47 


U.S.C. Sec. 316 and the KOA decision (Federal Communications Commis- 
sion v. National Broadcasting Company, 319 U.S. 239 (1943) ). 


STATEMENT OF THE CASE 


On July 27, 1960, the Commission granted an application (BPH-2829) 
filed by intervenor's legal predecessor for a permit to construct a new 
FM station (WMRO-FM) in Aurora, Ill. on Class B Channel 300 (Rule 
3.204 (b), 1 RR 53:204(b)). After that grant had become final, with no 
objections on interference or other grounds having been interposed within 
the 30 days specified by the protest and reconsideration provisions of the 
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Communications Act as then worded (47 U.S.C. Secs. 309(c) and 405), 
intervenor filed an application for "modification" of that permit (BMPH- 
6426) — requesting authority to construct and operate Station WMRO- FM 
on Class B Channel 236 in lieu of Class B Channel 300, in Aurora, nl. 

(R. 1-13). 


The engineering affidavit submitted with that modification request 
recognized that Station WMRO- FM, operating on Channel 236, would 
cause adjacent channel interference to two existing FM stations in Chicago 

— to Station WENR-FM on Channel 234 and to Station WDHF (FM) on 
Channel 238 (R. 1-11; cf. R.22-23). As there admitted (R. 1- 11), the 
interference to WENR-FM affected not only an uncalculated area and 
population lying between WENR-FM's 50 uv/m and its 1000 (1 ‘mv/m) 
contours but also an area of 30 square miles and a population | of 5,361 
persons within WENR-FM's normally protected 1mv/m contour (Rule 
3.204(a)). The interference to WDHF (FM), besides involving an undeter- 
mined area and population between that station's 50 uv/m and 1000 uv/m 
contours, likewise embraced an area of 37 square miles and a population 
of 14,100 persons within that station's normally protected 1 miv/m contour 
(cf. R. 48). 

The modification request nowhere sets forth any reasons son the ap- 
plicant preferred Channel 236 over Channel 300, and no reasons why the 
public would benefit from the channel shift thus sought (R. 1- 13). 

Acting under delegated authority (1 RR 50:241 (a)(13) ), the Chief of 
the Commission's Broadcast Bureau granted WMRO-F M's modification 


request on November 4, 1960 (R. 14). Ina timely pleading (filed pursuant 
to 1 RR 50:202(a) and 47 U.S.C. Sec. 405), ABC requested the Commis- 
sion to reconsider and set aside the foregoing grant, to designate BMPH- 


6426 for hearing, and to make petitioner a party thereto — pointing out 

(R. 17-24, cf. R. 33-42) that a grant on Channel 236 would admittedly 

cause objectionable interference within WENR-FM's 1 mv/ m contour, 
thereby indirectly modifying WENR-FM's outstanding license without a 
hearing in derogation of ABC's rights under Section 316 of the Communica- 
tions Act (47 U.S.C. Sec. 316) and the KOA doctrine (319 U.S.: 239 (1943) ). 
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In that pleading (R. 18, cf. R. 33-34) ABC emphasized the fact that 
the City of Aurora, in addition to having a Class A FM grant, already had 
a Class B FM authorization (namely, WMRO-FM's grant on Channel 300), 
that Aurora would not gain any additional or improved FM facilities by 
allowing WMRO-FM to operate on Channel 236 in lieu of Channel 300, and 
that the application contained no showing as to how the public interest 
would be better served if WMRO-FM shifted from Channel 300 (a fre- 
quency to which no one had interposed any objections on interference or 
other grounds) to a different Class B frequency (Channel 236) which ad- 
mittedly would cause interference to two existing FM operations (R. 17- 
24, 33-42). ABC further noted (R. 34-36) that once WMRO-FM gained a 
'ttoehold"t with low power (3.6 kw) on Channel 236, it would then be ina 
position to request authority to operate on that frequency in Zone II with 
‘normal" power of 20 kw at 500 feet (Rule 3.204 (a)(2)), thereby quadrupling 
the interference to WENR-FM and doubling the interference to WDHF (FM) 
(R. 41). 


In 2 Memorandum Opinion and Order released February 17, 1961 the 
Commission concluded that the Bureau's action granting BMPH-6426, not- 
withstanding admitted interference to some 5000 persons within WENR- 
FM's normally protected contour, did not contravene the KOA doctrine nor 
47 U.S.C. Sec. 316, and accordingly refused to disturb the aforesaid grant 
or to afford ABC a hearing on the matters raised in its petition for re- 
hearing (R. 43-47). In thus condoning the interference which the proposed 
shift from Channel 300 to Channel 236 would cause to WENR-FM and 
WDHF (FM), the Commission did so on the factually erroneous premise 


that Aurora would thereby receive a "first Class B assignment" (R. 46, 


para. 10; cf. R. 47, para. 12). The Commission wholly ignored ABC's 
further argument regarding the augmented interference which would result 
if WMRO-FM thereafter utilized the higher power which Class B stations 
are "encouraged" to use in Zone II (Rule 3.204 (a) (2) ). 
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On March 17, 1961, ABC noted an appeal to this Court from the 
foregoing actions of the Commission (Case No. 16,264). On March 20, 
1961, within the period allowed by 47 U.S.C. Sec. 405, WMRO-FM filed 
with the Commission a petition for partial reconsideration of the February 
17 Memorandum Opinion and Order (R. 52-54; cf. R. 56-59), asking that 
the denial of the hearing which ABC had requested be predicated 
not only on the ground which the Commission had there stated but on the 
further ground that the interference in question was de minimis... Ina 
Memorandum Opinion and Order released July 10, 1961, the Commission 
modified its earlier decision accordingly (R. 60-61), and again reiterated 
(contrary to fact) that "the grant of WMRO's application [BMPH-6426] 
provides Aurora with a second FM facility” (R. 61, para. 4). 


Appellant thereupon filed a second notice of appeal (Case No. 16,528), 
which this Court subsequently consolidated with the earlier appeal. WMRO, 
Inc. duly intervened in both appeals. 


STATUTES AND RULES INVOLVED 


Pertinent provisions of the Communications Act and of the Commis- 
sion's Rules are set forth in Appendix A hereto. | 


STATEMENT OF POINTS 


1. The Commission's refusal to afford appellant, as the licensee 
of Station WENR-FM, a hearing on an application the grant of which will 
admittedly cause interference within WENR-FM's normally protected 1 
mv/m contour contravened legal rights accorded appellant by the KOA | 
doctrine (319 U.S. 239) and by 47 U.S.C. Sec. 316. ! 


1 In line with the action taken in Wrather-Alvarez Broadcast. v. Federal Com- 
munications Commission, 101 U.S. App. D.C. 324, 327, 248 F. 2d 646 (1957), the 
appeal in Case No. 16,264 was held in abeyance pending action by the ‘Commission 
on intervenor's petition for partial reconsideration. 
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2. The Commission, in concluding that the grant of BMPH-6426 
would not result in an indirect modification of WENR-FM's outstanding 
license, misconstrued and misapplied the Supreme Court's decision in the 
KOA case, 319 U.S. 239, 


3. The Commission, in refusing to afford appellant a show-cause 
hearing before granting BMPH-6426, misconstrued and misapplied the 
provisions of 47 U.S.C. Sec. 316. 


4, The Commission's conclusion that its action granting BMPH- 
6426, without first according appellant a hearing thereon, was "reasonable" 
inasmuch as Aurora, Illinois would thereby receive "its first Class B as- 
signment," "its first Class B FM local service," and "a second FM serv- 
ice’ was bottomed on a patently erroneous factual premise. 


5. The Commission's conclusion that a grant of authority to operate 
on Channel 236 in lieu of Channel 300 would serve the public interest was 
arbitrary and capricious, in view of the fact that the application advanced 
no countervailing considerations which would offset the admitted interfer- 
ence (present and potential) to two existing stations. 


6. The Commission, in wholly failing in this case to use its normal 
tests, where an existing licensee or permittee is seeking a different facil- 
ity, of weighing the public interest advantages and disadvantages of allow- 
ing the applicant 'to use a different as against remaining on its present 
frequency, was arbitrary and capricious and hence illegal. 
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SUMMARY OF ARGUMENT 
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The Commission's FM Rules specify that the "service area” of a 
Class B station extends out to its 1 mv/m (1000 uv/m) contour and that 
a Class B operation will normally be protected to that contour against 
"objectionable interference" which would be caused by subsequent grants 
(Rule 3.204(a)). Those provisions of its FM rules defining "service 
area™, "normally protected contour", and "objectionable interference” 
are incorporated into the terms of the license which the Commission has 
heretofore issued to appellant's FM station in Chicago (WENR-FM). 
Federal Communications Commission v. National Broadcasting Company 
(KOA), 319 U.S, 239 (1943); cf. R. 46, para. 9. 


As held by the Supreme Court in the KOA case, any en¢roachment on 
the "service area" of an existing station constitutes an "indirect modifica- 
tion" of that station's license, to which the hearing procedures laid down 
by Congress in 47 U.S.C. Sec. 316 are thus rendered applicable. 


Hence, the Commission's refusal to afford appellant a hearing on an 
application the grant of which would admittedly encroach on WENR-FM's 
1 mv/m contour contravened legal rights accorded appellant by the Com- 


munications Act, the Commission's FM Rules, and the KOA doctrine. 


I. 


Merely because its FM Rules (Rule 3.313 (c) ), like its AM Rules 
(Rule 3.24(a)) and Section 307 (b) of the Communications Act itself, reserve 
authority to the Commission to condone encroachments on the service 
areas of existing stations, in order to provide an "equitable and efficient 
distribution" of radio service, and to that end to modify outstanding 
licenses does not mean that the Commission can substitute an ex parte test 
of "reasonableness" for the hearing procedures laid down by Congress in 
47 U.S.C. Sec. 316. Federal Communications Commission v. National 


Broadcasting Co. (KOA), supra. 
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Moreover, inasmuch as Aurora already had a Class B FM grant on 
Channel 300, and would not be provided with any more or better FM facil- 
ities by allowing WMRO-FM to shift from that channel, to which no objec- 
tions had been interposed on interference or other grounds, to a different 
Class B channel (Channel 236) which would admittedly cause "objectionable 
interference’ to two existing stations in Chicago, the grant here challenged 
was improper even under a so-called test of "reasonableness", particularly 
with the modification application (BMPH-6426) containing no private or 
public interest reasons which in any way outweighed the admitted inter- 
ference that would be caused to WENR-FM and to WDHF (FM) by WMRO- 
FM's requested operation on Channel 236. 


i. 


Where "standing" is predicated on economic injury grounds, there 
may be room for a de minimis doctrine. But where "standing" is predi- 
cated on electronic interference (as defined by the Commission's own 
rules), which would result in an indirect modification of an outstanding 
license, Congress has conferred explicit legal rights on an existing 


licensee — a right to a public hearing. To introduce a de minimis con- 


cept into a KOA situation would be to rewrite the Commission's rules 
defining "service area" and "protected contour", and to substitute there- 
for a lesser contour, i.e., the contour specified in the rules less whatever 
further loss which the Commission or the Courts might deem to be de 
minimis. In any event, the present and potential loss to WENR-FM and 
WDHF (FM) which would result from WMRO-FM's operation on Channel 
236 rather than on Channel 300 cannot be shrugged off as de minimis, 
particularly where (as here) the application itself advanced no private or 
public interest reasons why a damaging shift of frequencies should be al- 
lowed, and where the challenged modification grant would not, as the Com- 
mission erroneously assumed, provide Aurora with any additional or 
better FM facilities. 
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ARGUMENT 


THE COMMISSION'S REFUSAL TO AFFORD APPELLANT A 
HEARING ON AN APPLICATION THE GRANT OF WHICH: 
WILL ENCROACH ON WENR-FM'S 1 MV/M CONTOUR ~ 
CONTRAVENED LEGAL RIGHTS ACCORDED APPELLANT 
BY THE COMMUNICATIONS ACT, THE COMMISSION'S 
FM RULES, AND THE KOA DOCTRINE. 

A. Introductory.— As a result of rule-making proceedings during 
the '40's, the Commission allocated in the 88-108 megacycle portion of the 
spectrum 100 numbered channels (starting with Channel No. 201) for FM 
broadcasting (1 RR 53:201). Just as in AM (1 RR 53:22) where certain 
frequencies are set aside for "wide-coverage", "regional", and "local" 
use (Class I, II, If and IV stations), so the Commission has designated 20 
specifically numbered FM channels for noncommercial educational use 
(1 RR 53:501(a)), 20 channels for low-powered Class A commercial stat- 
tions (1 RR 53:203(b)), and 60 channels for higher powered Class B com- 
mercial operations (1 RR 53:204(b) ). | 


The Commission's FM Rules define a Class A station as one “which 
operates on a Class A channel and is designed to render service prim arily 
to a community or to a city or town other than the principal city of an area, 
and the surrounding rural area" (1 RR 53:203(a)). Stations of this class 
are limited in power to "the equivalent of 1 kilowatt effective radiated 
power and antenna height of 250 feet above average terrain" (1 RR 53:203(a) ). 
The FM Rules further provide that ''Class A stations will normally be 
protected to the 1 mv/m contour; + however, assignments will be made in 
a manner to insure, insofar as possible, a maximum service to all listeners, 
whether urban or rural, giving consideration to the minimum eign capable 
of providing service" (1 RR 53:203 (a))? 


a Emphasis supplied throughout this brief. 


2 See 1 RR 53:311(b). The Commission's Rules specify that a signal of 50 uv/m 
is sufficient to constitute "service" in rural areas (1 RR 53:311(c)). | In fact, the 
Tules elsewhere recognize that "signals as low as 20 uv/m may provide service in 
rural areas" (1 RR 53:315 (a) ). 
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B. “Service Area", "Normally Protected Contour", "Objectionable 
Interference". — Although worded in a somewhat backhanded fashion, 
namely, that "the service area of a Class B station will not be protected 
beyond the 1 mv/m contour" (1 RR 53:204(b)), the Commission has 
repeatedly construed this provision of its FM rules (and the correspond- 
ing provision of 1 RR 53:203 (a)) as tantamount to an affirmative declara- 
tion that the service area of an FM station extends out to the 1 mv/ m 
contour and that an FM operation will normally be protected to that contour. 
south Bay Broadcasting Co., 27 FCC 80, 83, 18 RR 133 (1959); Santa 
Monica Broadcasting Co., 28 FCC 158, 160, 18 RR 525 (1960);” Falcon 
Broadcasting Co., 28 FCC 756, 757, 18 RR 545 (1960);° Independent 
Broadcasting Co., Inc., 30 FCC 48, 49 (1960) (Initial Decision);* Suburban 
Broadcasters, 30 FCC 1025, 1027 Y (Initial Decision adopted by Commis- 
sion at 30 FCC 1021 (para. 2) (1961)). | 


Thus, just as the 0.5 mv/m contour daytime (with various other 
values at night) is the "normally protected contour" of AM stations, so the 
1 mv/m contour (both day and night) is the "normally protected contour" 
of FM stations, with such stations generally intended to provide an inter- 
ference-free service out to the contours to which they are thus protected. 


7 "The proposal's efficiency is not of high order (in excess of 70 percent of the 
total population residing within the normally protected 1.0-mv/m contour would 
fail to receive primary service). . ." ; 


2 "Operating as proposed, the 1-mv/m normal! rotected contour of the Santa 
Monica station will encompass an area of 148 square miles... The objectionable 
interference which Santa Monica will receive within its normally protected 1-mv/m 
contour will affect 23.3 percent of the population. As a result of the grant of Hall's 
application, Santa Monica wiil not provide service beyond its normally protected 
contour." I 


3 In evaluating the institute's petition, we first note that the interference caused 
to KBBI is slight, affecting only 1.3 percent of the population within KBBI's normally 
protected 1-mv/m contour." | 

4 wrhe following are the areas and populations which would be within the 1-mv/m 
normally protected contour of Independent's proposed station: . . . " 


2 "The population within the proposed 1-mv/m normally protected contour of the 
applicant is 2,878,585 . . ." 
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As in AM, the area and population within such contour constitutes a 
given station's "service area." Any "interference," as defined by ap- 
plicable Commission Rules, which a new grant would cause an existing 
station within the contour to which it is thus normally protected, is 
deemed "objectionable interference" (1 RR 53:313 (b) ), interference 
which as in AM may or may not be condoned, depending on the showing 
made in a given case. 


C. The KOA Doctrine. — The foregoing provisions of the Com- 
mission's AM and FM Rules defining a station's "normally protected 
contour," its "service area," and what constitutes "objectionable inter- 
ference" have been spelled out at some length, because (as made clear 
by the Supreme Court's decision in the KOA case, 319 U.S. 239, 245 
(1948) ), such provisions of its Rules are "incorporated" into each 
license which the Commission issues, including the license heretofore 
issued to WENR-FM to operate on Channel 234 in Chicago, Illinois (cf. 
R. 46, para. 9). This fact brings into play two provisions of the Com- 
munications Act which, after conferring on the Commission the power 
to modify existing or outstanding licenses, make it clear that such action 
shall not be taken without first affording the licensee a "public hearing" 
(47 U.S.C. Secs. 303 (f) and 316). And these provisions of the Act, as 
squarely held by the Supreme Court in the KOA case, are just as applic- 


able to a new grant which encroaches on the "normally protected contour" 


of an existing station (i.e., its interference free "gervice area‘), thus 
resulting in an "indirect modification" of an existing license, as they 
are to direct modifications initiated by the Commission itself. 


Accordingly, it has become hornbook law, at least in AM where 
the question has more frequently arisen, that an existing station which 
would suffer "objectionable interference" within its ‘normally protected 
contour" by a new grant, and hence an indirect modification of its license, 
is entitled to intervene and to be heard as a matter of right in connection 
with the grant of any such application. Federal Communications 


13 


Commission v. National Broadcasting Company (KOA), 319 U.S. 239 
(1943). And, where through inadvertence or otherwise such'a grant is 
made without a hearing, an existing licensee thus interfered with can 
demand a "rehearing" as of right under 47 U.S.C. Sec. 405. _ Albertson 
v. Federal Communications Commission, 87 U.S. App. D.C. 39, 182 F. 
2d 397 (1950); Southland Industries v. Federal Communications Com- 
mission, 69 U.S. App. D.C. 82, 87, 99 F. 2d 117 (1938). 


In the engineering statement filed in connection with intervenor's 
modification application (for authority to construct and operate Station 
WMRO-FM on Channel 236 rather than on Channel 300), the applicant 
admitted that its proposed operation on Channel 236, even with the low 
power there requested (3.6 kw), would cause "objectionable interference," 
as defined in the Rules, to some 5000 persons within the interference- 
free 1 mv/m contour of Station WENR-FM and to some 14,000 persons 
within the interference-free 1 mv/m contour of Station WDHF (FM) (R. 
1-11). 


Hence, there can be no question, if this were an AM case, that a 
refusal by the Commission to accord an existing licensee a hearing under 
similar circumstances would contravene 47 U.S.C. Sec. 316 and the KOA 
doctrine. And we do not understand the Commission in its February 17, 
1961 decision to assert the contrary. 


The striking parallelism between the Commission's AM and FM 
rules, on such matters as "normally protected contour," "service area," 
and "objectionable interference," leave no room for a different test or 


1 However, as pointed out infra, pp. 15-16, if the line of reasoning by which the 
Commission concluded that the KOA doctrine is not applicable to FM (R. 43-47) 
were sustained by this Court, the Commission by an identical line of, reasoning 
could hereafter disregard the KOA doctrine even in AM proceedings. This would 
be ludicrous indeed, when it is borne in mind that Congress, in amending 
Section 312 (b) (now Section 316) of the Communications Act in 1952 took express 
cognizance of and affirmed the KOA decision and the principles there enunciated 
(see S. Rept. No. 44, 82 Cong. ist sess., 1 RR p. 10:280, stating where electrical 
interference is involved that the term "parties in interest", as used in various 
sections of the Communications Act, is "fixed and defined by the Supreme Court 
decision in the KOA case (319 U.S. 239) and the Commission's rules and regulations"). 
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procedure in FM than in AM. Under the rationale of the KOA case an 
existing licensee's right to a hearing before its service area can be 
encroached upon and its license thereby indirectly modified is, we 
submit, no different in FM than in AM. The Commission's asserted 
claim of greater "flexibility" in making assignments in the FM than in 
the AM band (R. 45, para. 5), so long as it does not act in "tan arbitrary 
or capricious manner," will not withstand close scrutiny. 


In seeking to justify such a conclusion, the Commission does not 
deny that FM stations (by virtue of Rule 3.204 (b)) are normally protected 
to their 1 mv/m contour (R. 44, para. 4)2 But, says the Commission, 
this rule defining an FM station's normally protected contour (and hence 
tgervice area") must be read in conjunction with Rule 3.313(c) which 
states that FM grants (elsewhere than in the same metropolitan district) 
may be made on frequencies only 400 ke apart, notwithstanding interfer- 
ence which would thereby be caused to an existing station, "where neces- 
sary to provide an equitable and efficient distribution of facilities" (R. 
44-45, para. 4). So much, so good. 


However, this provisions of Rule 3.313 (c) is little more than a 
mere paraphrase of the ever-present requirements embodied in Section 
307 (b) of the Act? where Congress has imposed upon the Commission 
the responsibility of providing a "fair, efficient, and equitable distribu- 
tion of radio service" (of all kinds) among the several states and com- 
munities. If, as the Supreme Court held in the KOA case, the provisions 
of the Commission's rules and regulations are "incorporated" into the 
licenses which it issues, it would seem to follow that the provisions of 


T aithough recognizing that Rule 3.204 (b) contains a promise that consideration 
will be given to a lesser signal (the 50 uv/m contour), the Commission concludes 
(and on this point we do not disagree) that "the service area of a Class B station 
will not [normally] be protected beyond the 1 mv/m contour," just as an AM sta- 
tion will not normally be protected beyond its 0.5 mv/m contour even though a 
signal of 0.1 mv/m may constitute "service" under some circumstances. 


2 Interstate Broadcasting Company v. Federal Communications Commission, 
105 U.S. App. D.C. 224, 227, 265 F. 2d 598 (1959). 
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the basic statute are similarly incorporated into such licenses. Be that 
as it may, the Commission's AM rules, both at the time the KOA case 
was decided and at present, contained an almost identical "efficient and 
equitable" provision. Rule 3. 24 (applicable to AM) like Rule 3. 313 (c) 
(applicable to FM) explicitly contemplates and permits encroachments 
on existing stations within their normally protected contours where the 
proposed assignment "tends to effect a fair, efficient, and equitable 
distribution of radio service among the several states and communities"; * 
and "where the need for the new service outweighs the need for the serv- 
ice which will be lost by reason of such interference" (1 RR 53:24 (a) and 
(b)). 


Thus, to argue as the Commission does (R. 45, para. 5), that inter- 
ference caused an existing FM station by a new FM grant does not result 
in a de jure modification of an existing license because of the *requitable 
and efficient distribution" provision of Rule 3.313 (c), would mean by a 
parity of reasonsing that a new AM grant would not result in a de jure_ 
modification of an outstanding AM license because of a corresponding 
"equitable and efficient distribution” provision in Rule 3.24 @) The 
Supreme Court in the KOA case held otherwise. 


That the Commission, by reason of Rule 3.313 (c) applicable to FM 
(and by Rule 3.24(a) applicable to AM) has reserved to itself the power 
to permit encroachments on the service areas of existing stations, where 
such encroachments are in the public interest, is not disputed. The 
question here is whether the Commission can authorize such encroach- 
ments without first affording the existing station an opportunity to be 
heard. On this point both Congress and the Supreme Court have al- 
ready spoken. In reserving to the Commission in Section 303 (f) and 316 
the right to modify outstanding licenses, Congress has stated in no un- 
certain terms that such modification shall not be ettectnated except by a 


i a 
1 Rule 3.24 (a), like Rule 3.313 (c), is an obvious paraphrase of Section 307 (b) 
of the Communications Act (47 U.S.C. Sec. 307 (bj). 
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public hearing," where (as here) such a hearing is requested by the af- 
fected licensee (47 U.S.C. Sec. 303 (f) and 316). And the Supreme Court 
in the KOA case has made it equally clear, that an existing licensee is 


entitled to be heard where a new grant would result in an indirect modifi- 
cation, no less than where such modification is directly ordered by the 
Commission. 


Thus, if this Court were to allow the Commission to emasculate 
Section 316 and the KOA doctrine in FM interference situations, merely 
because of an "equitable and efficient distribution" provision contained in 
Rule 3.313 (c), the Commission could similarly refer to comparable provi- 
sions in 47 U.S.C, Sec. 307(b) and in AM Rule 3.24(b) and reach a like 
result in AM. It could, with equal propriety, simply paraphrase para- 
graphs 9 and 10 of its February 17, 1961 Memorandum Opinion and Order, 
by substituting the following underscored words for those which we have 
bracketed (R. 46): 


"9, We have determined that the provisions 
of Section 3.24 [Section 3.313 (c)] and other pertinent 
provisions of the AM [FM] rules were incorporated 
into the terms of KOA's [WENR-FM's] license; that 
an AM [a Class B FM] station is not entitled to un- 
limited protection within its 0.5 [1.0] mv/m contour, 
and that, in certain cases, the Commission may make 
a grant of an AM [a Class B FM] facility in a nearby 
city on a channel 10 or 20 [400] kilocycles removed 
when the same is necessary to provide an equitable 
and efficient distribution of facilities; notwithstanding 
interference to existing AM [Class B] stations within 
their 0.5 [1.0] mv/m contours." 


"10. We hold that in each case the test for 
exercising this power or discretion is one of reason- 
ableness.. ." 


To repeat, the Commission's power to modify an outstanding 
license, by a new grant which will impinge on an existing station's 
"gervice area" (i.e., the area within the contour out to which the rules 
prescribe that an AM or FM station should serve and generally receive 
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protection), is not in issue. The question here is whether such action 


can be taken without first according the affected licensee a hearing. The 
answer to that query, under the statute and applicable decisions, is "no". 


While the Commission, in both AM and FM, would no doubt like to 
dispense with hearings where it deems the interference not to be un- 
reasonable, thereby substituting an ex parte test of "reasonableness" for 
the adjudicatory hearing which Congress has seen fit to accord existing 


licensees, any such rewriting of the Communications Act is a function of 


Congress and not of the Commission. 


Il. IN CONCLUDING UNDER ITS TEST OF "REASONABLENESS" 
THAT THE GRANT OF CHANNEL 236 WOULD RESULT IN AN 
EFFICIENT AND EQUITABLE DISTRIBUTION OF FACILITIES, 
THE COMMISSION RELIED ON A FLAGRANT ERROR OF FACT 


Having thus decided, erroneously we submit, to apply a "test of 
reasonableness to the situation at hand" (R. 46, para. 10), the Commis- 
sion then proceeded to compound the error by relying on a patently er- 
roneous factual assertion: After correctly noting that Aurora already had 
a Class A FM station (as the result of a grant to a permittee in no way 
involved in the instant proceedings), it then stated that by reason of the 
grant of the modification application for Channel 236 "WMRO-FM would 


| 

: We have no hesitancy in thus stating the Commission's "preference," because 
in TV and in new ruies presently being proposed for FM the Commission has gone 
to elaborate lengths in an effort to dispense with any concept of "normally pro- 
tected contour," "service area," and "objectionable interference” — by substitut- 
ing therefor mileage separation, maximum power and antenna height'tables. But, 
as we have seen, the existing rules in both AM and FM (but not TV) prescribe a 
contour out to which stations are expected to serve, and define interference as 
"objectionable" when it impinges on the contour thus specified. If those rules, 
which the Commission admits (R. 46, para. 9) are incorporated into each outstand- 
ing license, are to be changed, prior compliance with the procedures spelled out 
in Section 4 of the APA (5 U.S.C. Sec. 1003) is a statutory prerequisite. 
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provide the first Class B assignment for Aurora" (R. 46, para. 10). 
Since the people in and around Aurora would thereby "receive their first 
Class B FM local service from WMRO-FM," the grant to WMRO-FM on 
Channel 236, so the Commission concluded, would result in an "equitable 
and efficient" distribution of facilities (R. 47, para. 12). 


However, these so-called "facts" were patently erroneous. The 
people of Aurora already had a Class B facility by virtue of the outstand- 
ing grant to intervenor on Channel 300 (likewise a Class B facility), a 
grant which no one had contested on interference or on any other grounds 
(BPH-2829). The Commission's action allowing WMRO-FM to shift 
from Channel 300 to Channel 236 (BMPH-6426) did not give Aurora any 
more (or any better) FM facilities than it theretofore had. Prior to the 
action here complained of, Aurora had one Class A and one Class B FM 
facility. After the action here complained of, Aurora had one Class A 
and one Class B facility. The only difference was that WMRO-FM, 
instead of operating on a channel to which no one had interposed any 
objections (Class B Channel 300), would be operating on Channel 236, a 
channel on which it would admittedly cause "objectionable interference" 
to some 5000 persons within the 1 mv/m contour of WENR-FM on Chan- 
nel 234 in Chicago, and to some 14,000 persons within the 1 mv/m contour 
of WDHF (FM) on Channel 238 in Chicago. And for what purpose? To 


provide Aurora with its first Class B facility? No, because Aurora had 
a Class B facility (on Channel 300). To provide Aurora with its second 
Class B facility? No, because WMRO-FM under the Commission's duo- 
poly rules could not operate two FM stations in Aurora, and was merely 
asking to swap Channel 300 for Channel 236. 


Thus, the Commission in its February 17, 1960 decision sought to 
condone admitted intereference to two existing stations not only by sub- 
stituting an ex parte test of reasonableness for the hearing procedures 
specified in the statute, but also by relying on an entirely erroneous 
factual ground — that Aurora would not otherwise have a Class B facility 
to which it was equitably entitled. 
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Neither in the modification application itself (R. 1-12) nor in its 


subsequent pleadings did intervenor advance any reasons why it pre- 
ferred to operate on Channel 236 rather than on Channel 300.1 The Com- 
mission's engineering curves and its decisions recognize no difference 
between the various Class B FM channels. Amalgamated Broadcasting 


System, Inc., 4 RR 53, 54 (1948); WBNX Broadcasting Co., Inc., 4 RR 


653, 654 (1958); see also 1 RR 53:311 (g) which, after requiring that 
Figure 1 of Section 3.333 should be used for determining the distance 

to a particular contour, states: "This chart has been prepared for a 
frequency in the center of the band and is to be used for all FM broadcast 
channels, since little change results over this frequency range." : 


Under the basic Act, before making any non-hearing grant, the 
Commission must first conclude that the proposal is in the "public 
interest" (47 U.S.C. Sec. 309). With interference admittedly being 
caused to two existing stations if WMRO-FM were to operate on Channel 
236 rather than on Channel 300, with no public or private showing in the 
application or elsewhere of any countervailing benefits which would flow 
from the requested shift, and with the one reason which the Commission 


7 Had this been an AM or TV case, the Commission might well have taken 
“official notice" of recognized propagation differences between the lower and 
higher frequencies. But no such differences are recognized in the relatively 
narrow FM band (sandwiched in with still other radio services between TV 
Channels 6 and 7). Moreover, if "official notice" were to be taken here, the 
fact which should have been noted was the likelihood of less interference to any 
Chicago stations from an Aurora operation if WMRO-FM operated on Channel 300 
rather than on Channel 236. With Channel 300 being at one end of the band, mean- 
ing that adjacent channel interference was possible only on one sidé, WMRO-FM 
could not cause interference on two sides of Channel 300, as it would on Channel 
236 (namely, to Channel 234 and to Channel 238). In any event, under the Chenery 
doctrine, the correctness of the Commission's decision must be judged on the 
validity of the reasons it gave for the actions here challenged, and not on any 
unstated matters (if any existed), of which "official notice" might have been 
taken. Securities and Exchange Comm. v. Chenery Corp., 332 U.S. 194 (1947); 
Functional Music, Inc. v. Federal Communications Commission, 107 U.S. App. 
D.C. 34, 40, 274 F.2d 543 (1959). 
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gave for allowing the shift based on a patently erroneous factual premise 
(i.e., that the interference must be condoned so that Aurora could obtain 
a first Class B facility), it follows that the grant fails to meet the "public 
interest'' standard which Congress prescribed in the Act. 


Ill. THE COMMISSION'S BELATED ATTEMPT TO JUSTIFY THE 
NON-HEARING GRANT ON THE GROUND THAT THE 
INTERFERENCE WAS DE MINIMIS WAS LI KEWISE ERRONEOUS 


It is little wonder, therefore, that the intervenor, immediately after 
an appeal was noted from the Commission's decision attempting to scuttle 
the KOA doctrine in FM interference cases and to substitute a test of 
"reasonableness" therefor, with its ultimate conclusion even under such 
a test bottomed on a non-existent fact, asked the Commission to buttress 
its action on still another ground, namely, that the interference to WENR- 
FM would be de minimis. Although the Commission had failed to buy 
this argument (R. 44) in its February 17 Memorandum Opinion and Order 
(R. 43-47), it did do so on reconsideration (R. 60-61). And once again, 
by failing to recognize that Aurora already had two FM facilities (WMRO- 
FM on Channel 300 and a separate Class A grant), the Commission sought 
to justify its grant of BMPH-6426 (for authority to operate on Channel 
236 rather than Channel 300) as necessary because it would provide 
Aurora "with a second FM facility" (R. 61, para. 4). 


In any event the de minimis argument is unsound where electronic 
interference is involved. Where an existing licensee eran a hearing 
on economic injury grounds (under the Sanders doctrine); the de minimis 
concept may well have a place. There, in order to have "standing" the 
complaining party must show that he is "aggrieved." The Act nowhere 
spells out what constitutes "economic injury," making it necessary fora 
person who seeks to be heard on that ground to present facts clearly 
showing aggrievement. Red River Broadcasting Co. v. Federal Communi- 
cations Commission, 105 U.S. App. D.C. 376, 267 F. 2d 653 (1959). 


: Federal Communications Commission v. Sanders Bros., 309 U.S. 470 (1940). 


OS eee 
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But the Act, the Courts, and the pertinent Commission rules do 
spell out what constitutes a modification of an outstanding license, 
where electronic interference is involved, namely, any encroachment on 
that station's normally protected contour. When such encroachment 
occurs, Congress has conferred explicit legal rights on an existing 
licensee — the right to be heard (47 U.S.C. Sec. 316). For the Commis- 
sion or the Courts to introduce any de minimis concept, where electronic 
interference is involved, would be to rewrite the Commission's Rules 
defining "normally protected contour."' Instead of being protected to the 
contour there specified, the existing station would be protected toa 
lesser contour — to the contour specified in the rule less whatever fur- 
ther loss which the Commission or the Courts might deem to be de mini- 
mis. Thus, instead of a precise and definitive line of demarcation be- 
tween interference inside and outside a specified contour, we would have 
substituted therefor a fluctuating contour — shifting in and out depending 
on whether a particular encroachment was or was not thought to be de 
minimis. Either a license is or it isn't modified by a given grant — de- 
pending on whether interference occurs within the contour to which a 
given station is normally protected. Ifa modification occurs, whether 
large or small, Congress has chosen to confer on the person thus affected 
a legal right to a hearing, and the Commission has frequently so held. 
Green Bay Broadcasting Co., 10 RR 1 (1953) (involving 198 persons); 
Laurence Broadcasting Co., 5 RR 920a (1949) (involving 1071 persons); 
also Forrest v. FCC (Case No. 14891, subsequently dismissed as moot 
after Te Mauston Broadcasting Co. shifted to a non-interfering fre- 
quency). That right to a hearing accorded by statute is not to be 


abridged or emasculated, where a license modification occurs, by sub- 


stituting a different standard, test, or concept. 2 


lin this connection, it is to be noted that this Court has held, | ‘even where the 
existence of any interference was disputed, that a prima facie showing of some in- 
terference entitled an existing licensee to a hearing. Hecksher v. Federal Com- 
munications Commission, 102 U.S. App. D.C. 350, 253 F.2d 872 (1958). 


2 With FM rapidly coming to the fore, the issue here raised on the procedures 
which the Commission must follow where an existing license is indirectly modified, 
is one of considerable importance. 
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Furthermore, the interference which intervenor's requested opera- 
tion on Channel 236 would cause WENR-FM and WDHF (FM) cannot be 
shrugged off as de minimis. Intervenor's own engineering study showed 
interference to an area of 30 square miles (5361 persons) within WENR- 
FM's 1 mv/m 1000 uv/m) contour, and to an area of 37 square miles 
(14,100 persons) within WDHF (FM)'s 1 mv/m contour -- with the ser- 
vice heretofore provided by those stations (between their 1000 uv/m 


(1 mv/m) and their 50 uv/m contours) in the direction toward and beyond 
Aurora being completely "wiped out." Since Rule 3.204 (a) states that 
consideration will be given to service which a station renders its 1 mv/m 


contour and on out to the contour to which a minimum signal is capable 
of rendering service, one properly wonders how this commitment in its 
rules was discharged where intervenor's modified engineering failed to 
show the extent of this latter type of interference between the normally 
protected and the 50 uv/m contours. With interference being caused 

within its normally protected 1 mv/m contour, WENR-FM had standing 
to raise, and to introduce evidence on this matter in a "public hearing." 


Moreover, as pointed out by ABC in an affidavit to its reply plead- 
ing (R. 41), once the intervenor was ensconced on Channel 236 with low 
power (3.6 kw), it would be in a position, with Rule 3.204 (c) stating that 
powers in excess of 20 kw are "encouraged" for Class B operations in 
Zone II, to seek as a minimum the "normal" power of 20 kw contemplated 
on such channels, thus augmenting still further the interference which 
would be caused to WENR-FM and WDHF (FM) — by quadrupling the in- 
terference to the former and doubling the interference to the latter (R.41). 


Finally, even if there were room for a de minimis concept in KOA 
situations, which we deny, we would assume that the precise amount of 
interference which would or would not be deemed de minimis would vary 
with the facts and circumstances. If the modification application here in 
question (BMPH-6426) had set forth countervailing considerations (which 
more than offset the admitted interference to two existing operations) — 
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showing how the public would benefit from the channel shift here sought 
— a greater amount of interference might be deemed inconsequential 
than in a situation like the instant one, where the modification was totally 
devoid of any showing on that score, and where the factual reason seized 
upon by the Commission, namely Aurora's need for its first Class B 


facility, was non- -existent. As this Court knows, it is the Commission’ 8 


uniform practice where an existing licensee or permittee is seeking a 
different facility (i.e., requesting a modification"), to weigh the public 
interest advantages and disadvantages of allowing the applicant to remain 
on his present frequency as against his operating on the new frequency 
there sought. The ‘Commission's failure to require the applicant to make 
such a showing (or in the absence of such a showing by the applicant to 
permit ABC to make such a showing in a public hearing) and then to 
weigh the benefits and disadvantages thus developed on the record, was 
patently erroneous, arbitrary and capricious, particularly where the 
reason given for its action (the need of providing Aurora with its first 
Class B and a second FM facility) was clearly contrary to fact. 


CONCLUSION 


It has been shown that the Commission's refusal to accord appel- 
lant a hearing on a modification application which will admittedly en- 
croach on the 1 mv/m service presently furnished by WENR-FM contra- 
vened the Communications Act, the Commission's FM Rules, and the 
KOA doctrine. Neither the application itself nor the orders appealed 
from advance any valid private or public interest reasons which would 
warrant the action here complained of. Wherefore, it is urged that the 
grant of authority to operate on Channel 236 in lieu of Channel 300 be 
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set aside, and that the case be remanded to the Commission for further 


proceedings in accordance with law. 
Respectfully submitted, 


By JAMES A. McKENNA, JR. 
VERNON L. WILKINSON 


McKenna & Wilkinson 
1735 DeSales Street, N. W. 
Washington 6, D.C. 


Counsel for 


AMERICAN BROADCASTING-PARAMOUNT 
THEATRES, INC. 


October 20, 1961 


STATUTES AND RULES INVOLVED 


The relevant provisions of the Communications Act of 1934 as 
amended (47 U.S.C. Sec. 151 et seq.) and the Commission's Rules read 


as follows: 
Section 303 (f) (47 U.S.C. Sec. 303 (f) ): 


Sec. 303. Except as otherwise provided in this Act, the Commis- 
sion from time to time, as public convenience, interest or necessity re- 


quires shall -- 


(f) Make such regulations not inconsistent with law as it may 
deem necessary to prevent interference between stations and to carry 
out the provisions of this Act: Provided, however, that changes in the 
frequencies, authorized power, or in the times of operation of any station, 
shall not be made without the consent of the station licensee unless, after 
a public hearing, the Commission shall determine that such changes will 
promote public convenience or interest or will serve public necessity, 
or the provisions of this Act will be more fully complied with. 


Section 307 (b) (47 U.S.C. Sec. 307 (b) ): 


(b) In considering applications for licenses, and modifications and 
renewals thereof, when and insofar as there is demand for the same, the 
Commission shall make such distribution of licenses, frequencies, hours 
of operation, and of power among the several States and communities as 
to provide a fair, efficient, and equitable dist ribution of radio service to 
each of the same. 


Section 309 (a) and (b) (47 U.S.C. Sec. 309 (a) and (b)). = 


Sec. 309. (a) If upon examination of any application provided for 


in section 308 the Commission shall find that public interest, convenience, 


las worded at all times here applicable (i.e., prior to the changes made by the 
Communications Act Amendments, 1960, not effective as to those sections until 
December 13, 1960). 
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and necessity would be served by the granting thereof, it shall grant 
such application. 


(b) If upon examination of any such application the Commission 
is unable to make the finding specified in subsection (a), it shall forth- 
with notify the applicant and other known parties in interest of the 
grounds and reasons for its inability to make such finding. ....- 


Section 316 (a) and (b) (47 U.S.C. Sec. 316 (a) and (b) ): 


yecuon ot! '\4) = Eee 


Sec. 316. (a) Any station license or construction permit may be 
modified by the Commission either for a limited time or for the duration 
of the term thereof, if in the judgment of the Commission, such action 
will promote the public interest, convenience, and necessity, or the pro- 
visions of this Act or of any treaty ratified by the United States will be 
more fully complied with. No such order of modification shall become 
final until the holder of the license or permit shall have been notified in 
writing of the proposed action and the grounds and reasons therefor, 
and shall have been given reasonable opportunity, in no event less than 
thirty days, to show cause by public hearing, if requested, why such 
order of modification should not issue: Provided, That where safety of 
life or property is involved, the Commission may by order provide for 
a shorter period of notice. 


(b) In any case where a hearing is conducted pursuant to the pro- 
visions of this section, both the burden of proceeding with the introduc- 
tion of evidence and the burden of proof shall be upon the Commission. 


Section 405 (47 U.S.C. Sec. 405): 


Sec. 405.’ After a decision, order, or requirement has been made 
by the Commission in any proceeding, any party thereto, or any other 
person aggrieved or whose interests are adversely affected thereby, 
may petition for rehearing; and it shall be lawful for the Com mission, 
in its discretion, to grant such a rehearing if sufficient reason therefor 
be made to appear. .... 


Rule 3.24 (1 RR 53:24): 
§3.24 Broadcast facilities; showing required. 


An authorization for a new standard broadcast station or increase 
in facilities of an existing station will be issued only after a satisfactory 
showing has been made in regard to the following, among others: 


(a) That the proposed assignment will tend to effect a fair, efficient, 
and equitable distribution of radio service among the several states and 


communities. 


(b) That objectionable interference will not be caused to existing 
stations or that if interference will be caused the need for the proposed 
service outweighs the need for the service which will be lost by reason 
of such interference. That the proposed station will not suffer interfer- 
ence to such an extent that its service would be reduced to an unsatisfactory 
degree. (For determining objectionable interference, see 5 3.182 and 3.186.) 


Rule 3.204(a) (1 RR 53:204 (a) ): 


§3,204 Class B stations. 


(a) A Class B station is a station which operates on) ia Class B 
channel and is designed to render service primarily to a metropolitan 


district or principal city and the surrounding rural area, or to rural 
areas removed from large centers of population. The service area of a 
Class B station will not be protected beyond the 1 mv/m contour; however, 
Class B assignments will be made in a manner to insure, insofar as 
possible, a maximum of service to all listeners, whether urban or rural, 
giving consideration to the minimum signal capable of providing service. 
Standard power ratings of transmitters used for Class B stations shall 

be 1 kw or greater. The signal intensity requirements of 83. 311 shall 
determine the minimum coverage of a Class B station. In the following 
subparagraphs antenna height above average terrain and effective radiated 
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power are to be determined by the methods prescribed in the Technical 
Standards of this subpart. 


(1) The coverage of a Class B station in Area I shall be not more 
than the equivalent of 20 kilowatts effective radiated power and antenna 
height of 500 feet above average terrain. (For the purpose of determin- 
ing equivalent coverage, the 1 mv/m contour should be used.) A Class 
B station in Area I will not be licensed with an effective radiated power 
greater than 20 kilowatts. 


(2) The coverage of a Class B station in Area II shall normally 
be not more than the equivalent of 20 kilowatts effective radiated power 
and antenna height of 500 feet above average terrain. (For the purpose 
of determining equivalent coverage, the 1 mv/m contour should be used.) 
The use of greater power and antenna height will be encouraged in those 
portions of Area II where such use would not result in undue interference 
to stations already authorized or to probable assignments insofar as 
ean be determined at the time of the grant. In such case, the power, 
antenna height, and area will be determined on the merits of each appli- 
cation with particular attention being given to rural areas which would 


not otherwise receive service. ... 


Rule 3.311 (a) (b) and (c) (1 RR 53:311 (a) (b) and (c)): 


I a 


§3.311 Engineering standards of allocation. 


(a) Section 3.202 to 3.205 inclusive of the rules and regulations 
describe the basis for allocation of FM broadcast stations, including the 
division of the United States into Areas I and IL. 


(b) FM broadcast stations shall determine the extent of their 
1 mv/m and 50'uv/m contours in accordance with the methods prescribed 
in these Standards. 


(c) Although some service is provided by tropospheric waves, 
the service area is considered to be only that served by the ground wave. 
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The extent of service is determined by the point at which the ground 
wave is no longer of sufficient intensity to provide satisfactory broad- 
cast service. The field intensity considered necessary for service is 
as follows: | 


Median field 

intensity 

City business or factory areas ......++0+ 1 mv/m 
Rural areas .... seoscenesmomencenmaasees 50 uv/m 


Area: 


A median field intensity of 3 to 5 mv/m should be placed over the prin- 
cipal city to be served and for class B stations, a median field intensity 
of 1 mv/m should be placed over the business district of cities of 

10,000 or greater within the metropolitan district served. A field inten- 
sity of 5 mv/m should be provided over the main studio of a class B 
station except as otherwise provided in $3.205. These figures are based 
upon the usual noise levels encountered in the several areas and upon 
the absence of interference from other FM stations. : 


Rule 3.313 (1 RR 53:313): 
§3.313 Interference standard. 


(a) Field intensity measurements are preferable in predicting 
interference between FM broadcast stations and should be used, when 
available, in determining the extent of interference. (For methods and 
procedure, see §3.314. ) In lieu of measurements, the interference 
should be predicted in accordance with the method described herein. 


(b) Objectionable interference is considered to exist when the 


interfering signal exceeds that given by the following ratios, (The de- 
sired signal is median field and the undesired signal is the tropospheric 
signal intensity exceeded for 1 percent of the time.) | 
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Channel separation: Ratio of desired to 
undesired signals 


Same channel ..... 10:1. 

200 ke .......e00e Mastetcectoceececs eintlccicieciecteets 2:1. 

E01 CW ncrecncscccececcecoceeccceces nacseee Saclceteeteets 1:10. 
COOIKCH co ccccecccoscccces Sactsleciceiee : 1:100. 
800 kc and above nananncmcsnmadcaonee oe No restriction. 


: Intermediate frequency amplifiers of most FM broadcast receivers are de- 
signed to operate on 10.7 megacycles. For this reason the assignment of two 
stations in the same area, one with a frequency 10.6 or 10.8 megacycles removed 
from that of the other, should be avoided if possible. 

(c) Stations normally will not be authorized to operate in the same 
city or in nearby cities with a frequency separation of less than 800 ke: 


Provided, That stations may be authorized to operate in nearby cities 


with a frequency separation of not less than 400 ke where necessary in 
order to provide an equitable and efficient distribution of facilities: And 


provided further, That class B stations will not be authorized in the same 
metropolitan district with a frequency separation of less than 800 ke. 


(d) In predicting the extent of interference within the ground wave 
service area of a station, use should be made of the groundwave chart. 
(Figure 1 of §3.333.) 


(e) In determining the points at which the interference ratio is 
equal to the values shown in paragraph (b) of this section, the field inten- 
sities for the two interfering signals under consideration should be com- 
puted for a considerable number of points along the line between the two 
stations. Using this data, field intensity versus distance curves should 
be plotted (e.g., crosscurves on graph paper) in order to determine the 
points on this path where the interference ratios exist. The points estab- 
lished by this method together with the points along the contours where 
the same ratios are determined, are considered to be generally sufficient 
to predict the area of interference. Additional points may be required 
in the case of irregular terrain or the use of directional antenna systems. 
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(f) The area of interference, if any, shall be shown in connection 
with the map of predicted coverage required by the application form, 
together with the basic data employed in computing such interference. 
The map shall show the interference within the 50 uv/m contour. 
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U.S. App. D.C.__, F.2d__, (Case No. 61,252, 
decided October 6, 1961) 


*cases chiefly relied upon are marked by an asterisk. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 16,264 and 16,528 
AMERICAN BROADCASTING-PARAMOUNT THEATRES, INC... 
Appellant 
Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


WMRO, INC., 


Intervenor. 


ON APPEAL FROM ACTIONS AND ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
These appeals are from the Commission's action of Novem- 
ber 4, 1960, granting without hearing, pursuant to former Sec- 
tion 309(a) of the Communications ees application of 
WMRO, Inc. (WMRO) for modification of construction permit to 
specify Class B FM Channel 236 in lieu of Class B FM Channel 
300 at Aurora, Illinois; from the Commission's Memomanrons Opin- 


ion and Order of February 17, 1961, denying appellant's peti- 


tion for reconsideration; and from its Memorandum Opinion and 


1/ This grant preceded the effective date of the 1960 amend- 
ments to the Communications Act, 74 Stat. 889, 
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Order of July 10, 1961, granting WMRO'S petition for partial 
reconsideration. The relevant facts are as follows: 

On July 27, 1960, the Commission granted WMRO's legal 
predecessor a construction permit for a new FM station on 
Class B Channel 300 at Aurora re net Subsequently, on 
September 14, 1960, WMRO filed an application for modifica- 
tion of construction permit to specify Class B Channel 236 
in lieu of Channel 300 (R. 1-11). The engineering exhibit 
in this application showed that the proposed operation on 
Channel 236 would cause a small amount of adjacent channel 
interference within the 1 mv/m contours of two existing FM 
stations in Chicago: Station WENR-FM on Channel 234, which 
is licensed to appellant, and Station WDHF on Channel 238 
(R. 7-8). The calculated interference to WENR-FM would be 
to 5,361 persons, constituting 0.103 per cent of the 5,215, 983 
persons within the 1 mv/m contour of WENR-FM, in an area of 
30 miles, constituting 1.44 percent of the 2,079 square miles 
within the 1 mv/m contour (R. 7). In this interference area, 


which is located within five miles of Aurora and 30 miles from 


ee 

27 Although two Chicago FM stations had filed objections to 
this grant, one asserting interference to its existing opera- 
tion and the other alleging inference to a modified operation 
proposed in a pending application, neither sought reconsidera-— 
tion before the Commission or review by the Court. 
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Chicago, the service of WMRO would be substituted for that of 
appellant (R. a The interference to Station WDHF, which 

has made no objection to the grant either before the Commission 


or before the Court, would be to 14,100 persons constituting 


.277 per cent of the 5,095,191 persons within its 1 mv/m con- 


tour (R. 8). 

Following the grant of WMRO's application on November 4, 
1960, appellant filed a "Petition for Reconsideration”, under 
Section 405 of the Communications Act, requesting the Commis- 
sion to set aside the grant, designate the application for hear- 
ing, and make appellant a party (R. 17-24). In support of this 
request, appellant stated that its engineering calculations 
showed those of WMRO to be "substantially correct and WENR- 

FM is in agreement with the population and area figures 

with regard to interference caused WENR-FM as set out in 

the Aurora application” (R. 21,40). On the basis of this 
agreed interference appellant claimed an indirect modification 
of license and a right to a hearing under Section 316 of the 


Communications Act and Federal Communications Commission v. 


eee 


National Broadcasting Co. (KOA), 319 U.S. 239. 


3/ The interference between co-channel and first adjacent 
channel FM stations is mutually destructive and causes a 
loss of service within the area involved. Second and third 
adjacent FM channel interference causes a substitution, 
rather than a loss, of service. WMRO'’s channel 236 and 
appellant's channel 234 are second adjacent channels. 
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On February 17, 1961, the Commission released its Memoran- 
dum Opinion and Order denying appellant‘s petition for recon- 
sideration (R. 43-47). The Commission concluded that there 
was no modification of appellant's license under the KOA 
doctrine, since ‘the Rules incorporated into the terms of that 
license did not protect appellant from the type of interfer- 
ence which the grant to WMRO caused. Section 3.313(c) of the 
Rules, governing adjacent channel interference to FM stations, 
provides: 

Stations normally will not be authorized 

to operate in the same city or in nearby 
cities with a frequency separation of less 
than 800 kc; Provided, That stations may be 
authorized to operate in nearby cities with 
a frequency separation of not less than 400 
ke where necessary in order to provide an 
equitable and efficient distribution of 
facilities: And provided further, That Class 
B stations will not be authorized in the 
same metropolitan district with a frequency 
separation of less than 800 kc. 

The Commission found that the grant to WMRO met the con- 
ditions of Section 3.313(c). The frequency separation between 

4/ 
appellant's channel 234 and WMRO's channel 236 is 400 kc. 
Aurora and Chicago, though nearby cities, are not in the same 
metropolitan district (R. 44). Chicago has 15 Class B FM 


stations in operation, Aurora has one Class A FM station 


a 
4/7 The separation between each of the FM channels is 200 kc. 
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and would receive a first Class B facility if WMRO were to 
operate on Channel 300, as originally authorized, or on 
Channel 236 in lieu of Channel 300 (R. 46). While WMRO' s 
operation on Channel 236 would preclude appellant's epantion 
WENR-FM from serving 0.103 per cent of the 5,215,983 per- 
sons within its 1 mv/m contour, appellant would continue 
to serve 5,210,622 persons within this contour and its’ 
service to the urban and rural population residing in 
Chicago and reasonably adjacent vicinities would not be 
disturbed. All of the persons in the interference area, 
who reside within five miles of Aurora and over thirty 
miles from Chicago and hence have interests more closely 


identified with Aurora than with Chicag would receive the 


J 
/ 
substitute service of WMRO (R. 46, 61). Under these cir- 
cumstances, the Commission concluded that the grant to WMRO 
would provide an equitable and efficient distribution of 


facilities in accordance with the provisions of Section 


3.313(c) and would not constitute a modification of appel- 


lant's license (R. 47). 
Following the Commission's decision, appellant filed 
the Notice of Appeal in Case No. 16,264. Meanwhile, WMRO 


sought partial reconsideration before the Comms enor goin 


5/ Appellant did not allege that it was providing any unique 
or unusual service to this area (R. 61). 
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as an alternative basis for decision that the interference 
to appellant was de minimis and hence did not constitute 
cognizable aggrievement or a modification of license with- 
in the meaning of Section 316 and the KOA case. By a 
Memorandum Opinion and Order, released on July 10, 1961, 
the Commission modified its previous opinion and order to 
include this alternative ground for decision (R. 60-61). 
Appellant's subsequent appeal from this order in Case 

No. 16,528, was consolidated with the appeal in Case No. 


16,264 by order of the Court dated August 21, 1961. 


a 

6/ Since the appeal in Case No. 16,528 encompasses all of 

the issues presented by the earlier appeal in Case No. 16,264, 
the latter case should be dismissed. 


== 


SUMMARY OF ARGUMENT 


eee ee 


The Commission properly determined that the interference 


to appellant is too nominal to constitute a modification of 
license within the meaning of Section 316 of the Communica- 
tions Act or Federal Communications Commission v. National 


Broadcasting Co. (KOA), 319 U.S. 239. The loss to appellant 


amounts to only one tenth of one percent of the total popula- 


tion within appellant's 1 mv/m contour and does not signifi- 
cantly affect the public since persons in the loss area, 
located within five miles of Aurora, would receive WMRO's 
service in place of appellant's, Under the KOA case, inter- 
ference must be something more than nominal and of a substan- 
tial character to constitute a modification of license. The 
"public hearing” provision in Section 316 does not confer an 
automatic right to hearing where there is no substantial 
private injury at stake and nothing of public substance to be 
heard. As in the case of other statutory hearing require- 
ments, Congress did not intend the Commission to waste time 
on useless technicalities when there is no valid basis for 
hearing. United States v. Storer Broadcasting Co., 351 U.S. 
192, 202-203. | 
Moreover, appellant's contention that any interference 
within the 1 mv/m contour of a Class B FM station constitutes 
a modification of license under the Commission’s FM rules, is 


based on the fallacious assumption that protection concepts 
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governing AM stations are equally applicable to stations in 


the FM service. Telemusic, Inc., 30 F.C.C. 240, 241, 20 Pike 


& Fischer, R. R. 498, 499, The Commission's FM rules have 
evolved from a different allocation background and make a 
distinction (not present in the AM service except for Class I 
stations) between co-channel or first adjacent channel inter- 
ference and second or third adjacent channel interference 

for public interest reasons. Section 3.313(c) of the FM 
rules, which is incorporated into the terms of appellant's 
license under the KOA doctrine, does not afford protection 
against second adjacent channel interference within the 1 mv/m 
contour of a Class B FM station where authorization of another 
station in a nearby city will provide an efficient and equit- 
able distribution of FM facilities. The Commission's deter- 
mination that the grant to WMRO will provide such an efficient 
and equitable distribution, has a reasonable basis in the un- 
disputed facts and circumstances of this case, and is free 


from prejudicial error. 
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ARGUMENT 
THE COMMISSION PROPERLY DETERMINED THAT THE GRANT 


THE COMMISSION PROPER OS 
TO WMRO DID NOT CONSTITUTE A MODIFICATION OF APPEL- 
LANT'S LICENSE 


The basic issue in these cases is whether the undisputed 


adjacent channel interference which the grant to WMRO will 
cause to appellant constitutes a substantial, indirect 
modification of its license within the meaning of Section 


oe 


316 of the Communications Act and Federal Communications 


Commission v. National Broadcasting Co. (KOA), 319 U.$.239. 
If appellant's license has been so modified, it is of course 
entitled to a hearing, and these cases should be remanded 
to the Commission for this purpose. However, if, as we be- 
lieve, the Commission is correct in its determination that 
no modification has occurred, either because the amount of 
interference is de minimis or because its FM Rules do! not 
afford protection against this type of interference, then 
appellant lacks standing to challenge the grant to WMRO 

and the cases should be dismissed. Both before the Commis - 
sion and the Court appellant has claimed standing solely 

on the ground of modification of license and has not las- 
serted any other aggrievement from the Commission's action, 
See Notice of Appeal in Case No. 16,264, p. 2; Notice of 


Appeal in Case No. 16,528, p. 2. 
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The Commission Proper] Determined 


That The Amount Of Interference To 
Appellant Was Too Minimal To Consti- 


tute A Modification Of Its License 
tit ication Of Its License 


It is undisputed that the grant to WMRO will reduce 
appellant's coverage within its 1 mv/m contour from 
5,215,938 to 5,210,622 persons, and that the difference 
of 5,316 persons constitutes 0.103% of the total popula- 
tion within this contour. The Commission concluded (R. 61) 
that this interference was de minimis and insufficient to 
constitute. a cognizable aggrievement or modification of 
license within the meaning of Section 316 or the KOA deci- 
Sion. Being of the view that there was otherwise nothing 
of public Substance to be heard which could warrant denial 
of WMRO's application, it followed its usual practice in 
instances of de minimis interference in the FM service, and 
declined to set the matter for hearing. Coast Radio Broad- 


wOast Kadio Broad 
casting Corp., 20 Pike & Fischer, 938, 939. See also,In 


re Application of Elizabeth G. Coughlan, File No. BPH-2819, 


Commission letter dated May 18, 1960; In re Application of 


Elgin Broadcasting Company, File No. BPH-2840, Commission 


letter dated April 13, 1960; In re Application of Elizabeth 


Coughlan, File No. BPH-2805, Commission letter dated July 


27, 1960; In re Application of Gordon Boss & Associates, 
orton <Os> G _ ASsociates 
File No. BPH-2977, Commission Memorandum Opinion and Order, 


zu 
released January 9, 1961. 


Appellant has not asserted that the loss of approxi- 
mately one tenth of one per cent of the population within 
the 1 mv/m contour will have any practical effect mpombathie 
operation of the station, its advertising revenues, or the 
value of the license. Its position (Br. 20-21) is rather 
that any amount of electronic interference within the 1 
mv/m contour, no matter how small and entirely aside from 
the question of injury, constitutes a modification of 
license which automatically confers upon the licensee a 
legal right to a hearing. While we do not agree (for the 
reasons set forth in Point B below) with appellant's premise 
that the 1 mv/m contour of an FM station is normally pro- 


tected from second adjacent channel interference under: the 


eee 
7/ The standard broadcast cases upon which appellant relies 
(Br. 21) are not only distinguishable for the reasons set 
forth in Point B, infra, but also involved other circum- 
stances warranting hearing which are not present here. In 
each of these cases, there was a dispute as to the amount 
of interference involved and/or the applicant's engineering 
measurements, Moreover, in Green Bay Broadcasting Co., 10 
Pike & Fischer, R.R. 1, there was destructive co-channel 
interference and the application violated the Commission's 
10 per cent rule (47 CFR 3.28(c)) through failure to serve 
approximately 35% of the population within the 0.5 mv/m 
contour. And considering the Court's order of January 19, 
1959, in Tomah-Mauston Broadcastin Co., Inc. v. Federal 
Communications Commission, (Case No. 14,880), and the | 
Commission's subsequent order vacating its previous stay of 
a protested grant entailing interference to only 64 persons 
on the ground that protestant had no likelihood of prevail- 
ing on the merits of the protest (17 Pike & Fischer, R.R. 
1123, 1124), we believe that the Commission could have 
appropriately demurred to the miniscule interference involved 


there. 
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The Commission Properly Determined 

That The Amount Of Interference To 

‘Appellant Was Too Minimal To Consti- 

‘tute A Modification Of Its License 

It is undisputed that the grant to WMRO will reduce 

appellant's coverage within its 1 mv/m contour from 
5,215,938 to 5,210,622 persons, and that the difference 
of 5,316 persons constitutes 0.103% of the total popula- 
tion within this contour, The Commission concluded (R. 61) 
that this interference was dé minimis and insufficient to 
constitute a cognizable aggrievement or modification of 
license within the meaning of Section 316 or the KOA deci- 
sion. Being of the view that there was otherwise nothing 
of public substance to be heard which could warrant denial 
of WMRO's application, it followed its usual practice in 
instances of de minimis interference in the FM service, and 
declined to set the matter for hearing. Coast Radio Broad- 


NT 


casting Corp., 20 Pike & Fischer, 938, 939. See also,In 


‘re Application of Elizabeth G. Coughlan, File No. BPH-2819, 


Commission letter dated May 18, 1960; In re Application of 
Elgin Broadcasting Company, File No. BPH-2840, Commission 
letter dated April 13, 1960; In re Application of Elizabeth 
Coughlan, File No. BPH-2805, Commission letter dated July 
27, 1960; In re Application of Gordon Boss & Associates, 


201 ee ee 


File No. BPH-2977, Commission Memorandum Opinion and Order, 


z/ 
released January 9, 1961. 


Appellant has not asserted that the loss of approxi- 
mately one tenth of one per cent of the population within 
the 1 mv/m contour will have any practical effect upon the 
operation of the station, jts advertising revenues, onthe 
value of the license. Its position (Br. 20-21) is rather 
that any amount of electronic interference within the 1 
mv/m contour, no matter how small and entirely aside from 


the question of injury, constitutes a modification of 


license which automatically confers upon the licensee a 


legal right to a hearing. While we do not agree (for the 
reasons set forth in Point B below) with appellant's premise 
that the 1 mv/m contour of an FM station is normally pro- 


tected from second adjacent channel interference under’ the 
a \ 

7/ The standard broadcast cases upon which appellant relies 
(Br. 21) are not only distinguishable for the reasons set 
forth in Point B, infra, but also involved other circum- 
stances warranting hearing which are not present here. In 
each of these cases, there was a dispute as to the amount 
of interference involved and/or the applicant's engineering 
measurements. Moreover, in Green Ba Broadcasting Co., 10 
Pike & Fischer, R.R. 1, there was destructive co-channel 
interference and the application violated the Commission's 
10 per cent rule (47 CFR 3.28(c)) through failure to serve 
approximately 35% of the population within the 0.5 mv/in 
contour. And considering the Court's order of January 19, 
1959, in Tomah-Mauston Broadcasting Co., Inc. Vv. Federal 
Communications Commission, (Case No. 14,880), and the 
Commission's subsequent order vacating its previous stay of 
a protested grant entailing interference to only 64 persons 
on the ground that protestant had no likelihood of prevail- 
ing on the merits of the protest (17 Pike & Fischer, R.R. 
1123, 1124), we believe that the Commission could have 
appropriately demurred to the miniscule interference involved 
there. 
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Commission's Rules, we submit that this position is in any 
event untenable, 

The KOA case does not stand for the proposition that 
any amount of electronic interference, no matter how in- 
substantial, constitutes a modification of license or con- 
fers an automatic right to a hearing. On the contrary, the 


decision of this Court points out that electrical interfer- 
8/ 
ence, like the financial injury involved in_Sanders, "must 


be something more than nominal” and of a "Substantial charac- 


ter." National Broadcasting Co. (KOA) v. Federal Communica- 


pe See 


tions Commission, 76 U.S. App. D.C. 238, 241, 132 F. 2d 545, 
545, 548, The Court stated (ibid.): 


Likewise, with electrical interference, 
it is hardly necessary to secure ap- 
pellate championship by every broad- 
caster who may be affected in only a 
remote and insubstantial manner. It 
follows that electrical interference, 
without a showing of financial in- 
jury, may be sufficient to create 
standing to appeal. But for this 
purpose there must be a reasonable 
possibility that it will be substan- 
tial. 


In affirming this Court, the majority opinion of the 
Supreme Court did not take a contrary view. Federal Com- 


munications Commission v. National Broadcasting Co. (KOA), 


319 U.S. 239, 266. Justice Douglas, who disagreed with the 


En en aa i 
8/ Federal Communications Commission v. Sanders Brothers 


CC —— — 


Radio Station, 309 U.S. 470. 
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majority's conclusion that KOA had in fact made an adequate 
showing of substantiality, pointed out the reasons why the 
substantiality requirement is necessarily implicit in the 
majority's decision (319 U.S. at 265-266): 


The interest, if any, of the appellant 
KOA is the interest of a private per- 
son and accordingly must be measured 

in terms of private injury. That in- 
terest must be substantial and immediate 
if the standard of the statute and if 
the constitutional requirement of case 
or controversy, as interpreted by the 
Sanders and the Scripps-Howard cases, 
are to be satisfied. It is necessary 

to show in effect that KOA has sustained 
or is about to sustain some direct and 
substantial injury (see Massachusetts 

v. Mellon, 262 U.S. 447, 488) -- an 
injury which for the purpose of this 
case must result from electrical inter- 
ference, 


The intervening amendment of the Communications Act to 


provide for an opportunity to show cause "by public hearing” 
Gection 316), does not make this substantiality standard 
inapplicable here. The courts have declined to clog the 
administrative process by construing: other statutory hear- 
ing requirements as conferring an absolute right to 5 haoss 
ing where no useful purpose would be served. While Section 
309 of the Communications Act accords an applicant a right 
to a hearing prior to denial of his application, the Com- 


mission need not "waste time on applications that do not 


-14- 
state a valid basis for hearing.” United States v. Storer 
Broadcasting Co., 351 U.S. 192, 202-203; Press Wireless, Inc. 
v. United States, 105 U.S. App. D.C. 86, 264 F. 2d 372. 
Similarly, the implicit Congressional intent with respect 
to an applicant's right to a hearing under former Section 
309(b), was made explicit in the protest hearing require- 
ment in former Section 309(c). A protestant had no right 
to a hearing where "even if the facts alleged were to be 
proven, no grounds for setting aside the grant [were] 
presented.” 47 U.S.C. (1958 ed.) 309(c). 

Appellant has urged no compelling reason, and none is 
apparent, for construing the hearing provision in Section 
316 more strictly to require a hearing where interference 
is too nominal to cause any substantial injury to the licen- 
see or to affect the public interest. The right to a hearing 
prior to modification of license through electrical inter- 
ference is for the protection of "public as well as the 
private interests, for if as a matter of fact and law 
objectionable interference to the outstanding licensee will 


occur through the operation of the new station, not only will 


such licensee suffer economic injury but also his listening 


audience will be deprived of adequate service” (L,_B. Wilson, 
Inc. v. Federal Communications Commission, 83 U.S. App. D.C. 


[$$ 


176, 180, 170 F. 2d 793, 797). Unlike the mutually destructive 


-15- 

co-channel interference involved in the KOA and L, B. Wilson 
cases, second adjacent channel interference causes a substitu- 
tion rather than a loss of service and hence does not (in the 
absence of special programming, not alleged by appellant (R. 61)) 
significantly affect the public. Only protection of the private 
interest of the licensee is involved here. | 

The private interest recognized in Section 316 stems from 
the fact that a "broadcasting license is a thing of value to 
the person to whom it is issued and a business conducted under 
it may be subject of injury" (L. B. Wilson, Supra, 83 U.S. App. 


D.C. at 181, 170 F. 2d at 798). Where interference is ‘sub- 


stantial enough to indicate a reasonable possibility of injury, 


the "equities of existing stations undoubtedly demand considera- 


ee 


tion” in a modification hearing (Federal Radio Commission Vv. 
Nelson Bros, Bond & Mortgage Co., 289 U.S. 266, 285). ‘But where 
the loss through interference is too minimal to affect the value 
of the license or the business conducted under it, it hardly 
amounts to a modification of license and the intended purpose 
of the hearing -- to protect private interests from airy -- 
disappears. 

A licensee has no private right to hearing merely for the 
sake of hearing. Acceptance of appellant's view (Br. 21) that 


any electronic interference (presumably even to a handful of 


persons) within a station's normally protected contour amounts 
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to a modification of license within the meaning of Section 316, 
would impose upon the Commission the administrative burden of 

a hearing even if the outcome in favor of a grant were inevit- 
able and no useful purpose would be served. But the Act con- 
templates that the Commission will "conduct its proceedings 

in such manner as will best conduce to the proper dispatch of 
business and to the ends of justice” (Section 4(j)). To com- 
pel the Commission to waste time on useless hearings, when no 
substantial private injury is at stake and there is nothing 

of public substance to be heard, would no more serve the legis- 
lative intent under Section 316 than it would under Section 


309. Storer case, supra. Accordingly, we Submit that the 


de minimis eater e lua which has been applied to other "abso- 
/ 


lute" rights, is applicable here, There must be something 


“9/7 For example, the de minimis doctrine is applicable to 
property rights. Real property is marketable notwithstand- 
ing the fact that the structure involved encroaches upon 

a public way, e.g., Sinclair v. Weber, 204 Md. 324, 104 A2d 
561 (encroachment from 5 to 13 inches);_Loeffler v. Roe, 69 
So2d 331 (encroachment of one foot); Klim v. Sachs, 102 App. 
Div. 44, 92 NYS 107 (encroachment of 16 to 17 inches). 
Similarly, the de minimis doctrine has been relied upon by 
the Courts to deny an injunction to remove a construction 
erected in such a manner as to violate an existing restrictive 
covenant, Smith v. Spencer, 81 NJ Eq 389, 87 Atl. 158 (en- 
croachment of two and three feet). Also, the de minimis con- 
cept has been used to deny a mandatory injunction against an 
adjoining landowner for minor encroachments, e.g., McKean v. 
Alliance Land Co., 200 Cal. 396, 253 P. 134 (encroachment of 
one-half inch); Tramonte v. Colarusso, 256 Mass 299, 152 NE 
90 (encroachment of one-fourth inch), 


-li- 

more than nominal interference to Support a valid claim to 

modification of license within the meaning of Section 316 

and the KOA case. | 
Appellant, assuming arguendo, that there is "room for 

a de minimis concept in KOA situations" (Br. 22), neverthless 

asserts that the Commission could not properly conclude that 

the amount of interference here is de minimis since it involved 

5361 persons, If the interference were to cause a loss rather 

than a substitution of service, or if there were any other 

indication of injury to the persons concerned, we would agree 

that it might not be in the public interest to regard this 

or even a smaller number of persons as de minimis, However, 

since there is no significant impact upon the persons tas 

volved, the only appropriate standard is the effect upon 

appellant, And that, as the Commission stated (R. 61), is 

"obviously insignificant." In terms of the total 5,215,983 

population within appellant's 1 mv/m contour, the loss of 

5,361 approximates one tenth of one per cent. | 

I0/7 The percentage of loss to total population is usually 

a reasonable frame of reference for appraising the signifi- 

cance of interference to a licensee. In contrast to the 

nominal effect on appellant of a 5,361 person loss, to'a 

station serving only 14,000 persons, a loss of 2,710 or 

19,03 per cent is a serious matter which may warrant denial 


of a grant. See WMAX, Inc., 19 Pike & Fischer, R.R. 1091, 


29 F.C.C. 706, affirmed Atlas Broadcasting Company v. Federal 
Communications Commission, __U.S. App. D.C._.__, F.2d ss, 


(Case NO. 16,252, decided October 6, 1961). However, the 
(cont'd) 
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None of the further factors appellant urges (Br. 22) 
in an attempt to enlarge this nominal effect, supports its 
claim to modification of license. In the first place, no 
modification of appellant's license could possibly flow from 
any interference to WDHF (FM), the other Chicago FM station 
which has not complained of the slightly greater inter- 
ference it would receive. Nor is any interference beyond 


appellant’s 1 mv/m contour pertinent to the question of 
11/ 
modification of license. Even if, contrary to our belief, 


appellant is correct in construing Section 3.204(a) of the 
Commission's Rules to afford protection against second ad- 
jacent channel interference within the 1 mv/m contour, the 
rule expressly provides that the “service area of Class B 

station will not be protected beyond the 1 mv/m contour" 


(cont'd) 
10/7 Commission has drawn a line and declined to apply the 
de minimis principle solely on the basis of percentages 
where the number of persons is substantially greater than 
here. See Raritan Valley Broadcasting Co., File No. BP 
14494,(22,830 persons) and the cases cited at p. 11 of 
appellant's brief, involvinginterference to a greater number 
of persons. Although there may be room for argument as to 
where the line should be, the Commission's appraisal of the 
significance of the interference in this case does not 
exceed the bounds of reasonableness. 


1l/ It might, of course, give appellant standing as a party 
in interest to intervene in any hearing ordered by the 
Commission, to proteSt a grant without hearing under former 
Section 309(c), or to petition for reconsideration under 
Section 405. But it would not constitute a modification of 
license, either direct or indirect, within the meaning of 
Section 316 or confer any legal right to a hearing pursuant 
to that section. 
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(47 CFR 3.204(a), set forth in Appendix A of appellant's brief 
12/ 

p. 3). Appellant’s final assertion that it would receive 


much greater interference if WMRO should later seek authority 


to increase power, might support a future modification claim 


when and if such application is filed. But it does not alter 


the insignificant impact on appellant of the Commission's pre- 
13/ ; 
sent action, 


127 The proviso to Section 3.204(a), that "Class B assignments 


will be made in a manner to insure, insofar as possible, a 
maximum service to all listeners, whether urban or rur@l, giv- 
ing consideration to the minimum signal capable of providing 
service", does not mean, as appellant suggests (Br. 22), that 
the Commission gives consideration to service rendered beyond 
the 1 mv/m contour. On the contrary, this proviso and the sub- 
stantially identical proviso to Section 3.203(a) governing 

Class A FM stations, have reference to interference within the 

1 mv/m contour and “contemplate grants in spite of interference 
‘in order to insure . . . a maximum of service to all listeners" 
(Notice of Inquiry, Notice of Proposed Rule Making, and Memoran- 
dum Opinion and Order in Docket No. 14185, Revision of FM Broad- 


cast Rules, Particularly as to Allocation and Technical Standards, 
21 Pike & Fischer, R.R. 1655, 1664. 


13/ Although appellant has not argued that the cumulative 
effect of a series of authorizations, each entailing minimal 
interference, might be substantial, we believe that the situa- 
tion here is not comparable to Interstate Broadcasting ' Co. v. 
Federal Communications Commission, 109 U.S. App. D.C. 190, 285 
F. 2d 270. It is unlikely that there will be many, if any, more 
FM grants in the Chicago area, In its Notice of Inquiry, Notice 
of Proposed Rule Making, and Memorandum Opinion and Order of 
July 5, 1961 in Docket No. 14185, Revision of FM Broadcast Rules 
Particularly as to allocation and Technical Standards, 21 Pike & 
Fischer, R.R. 1655, 1658, the Commission noted that in| the "north- 
eastern states generally, in parts of California, and in other 
smaller areas such as around Chicago, there is a high concen- 
tration of [FM] stations and new assignments are not easy to 
make." 
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In sum, we submit that the Commission could properly con- 
clude, under the circumstances, that the interference within 
appellant's 1 mv/m contour was too insubstantial to constitute 
a modification of license within the meaning of Section 316 
and the KOA case. While we accordingly believe that there is 
no necessity for the Court to reach the alternative basis for 


the Commission's decision, we show below the basis for the 


Commission's further determination that its FM rules do not 


afford protection against the interference involved in this 


case. 
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B. The Commission Properly Determined 
That The Adjacent Channel Interfer- 


ence To Appellant Did Not Constitute 
A Modification Of Its License Under 
The FM Rules. 

The issue with respect to the Commission's alternative 
basis for concluding that no modification of license has 
occurred, turns on the proper construction of the Commi s- 
sion's FM rules and the scope of the protection they afford 
Class B FM stations against adjacent channel interference. 
Appellant contends (Br. 9-17) that the provision in Section 


3.204(a) of the Commission's FM rules that the "service area 


| 
of a Class B station will not be protected beyond the 1 mv /m 


contour" establishes a 1 mv/m normally protected contour for 
FM stations, which is on all fours with the protected contours 
in the standard broadcast AM service and is protected against 
any type of interference. The Commission's position is that 

a Class B FM station is not entitled by Section 3.204(a) to 
unlimited protection within its 1 mv/m contour, because Sec- 
tion 3.313(c) of the FM rules is also incorporated into the 
terms of its license and that section permits authorization 

of a Class B facility in a nearby city on a channel 400 ke 


removed to provide an equitable and efficient distribution 
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of facilities notwithstanding interference within the 1 mv/m 
contour (R. 46). 

At the outset we point out the fallacy in appellant's 
assumption that interference concepts revolving around AM 
stations are equally applicable to FM stations and that what 
js true for one service is true for another. No license, 
it should be recognized, is entitled as a matter of statutory 
right to any protection from electrical interference. The 
KOA case merely holds that the Commission's rules are in- 
corporated into an existing station's license and that the 
license is in effect modified if the Commission changes the 
rules or makes a grant which would infringe upon any protec— 
tion specified by the rules. Gerico Investment Company v. 
Federal Communications Commission, 103 U.S. App. D.C. 141, 143, 
255 F. 2d 893, 895. But the protection specified by the Com- 
mission's rules varies considerably from service to service. 

There are many established services where, under the 
Commission's rules, stations are expressly granted subject 
to receiving any interference which might result from sta- 
tions of the same or different types. See, e.g. Citizens 


Radio Service (47 CFR 19.31); Amateur Radio Service (47 CFR 


12.113); Land Transportation Service (47 CFR 16.8); and 


Industrial Radio Service (47 CFR 11.8). Thus, if a station 


in the Citizens Radio Service receives absolutely destructive 
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interference as a result of operation by a newly granted sta- 
tion on that service, its license is not modified within the 
meaning of the KOA case or Section 316, since the rules "in- 
corporated into its license” expressly provide that the station 
is subject to such interference, 

While broadcast stations of all classes are protected 
under the Commission's rules from objectionable interference 
from some classes of stations to some extent, the nature and 
amount of the protection varies from service to service and 
may vary between classes of stations within a particular ser- 
vice or according to the type of interference. Thus, in the 
television broadcast service, where a nationwide table of 
assignments is utilized (47 CFR 3.606), the protection ac- 
corded a television licensee from interference from other 
Stations under Section 3.612 (47 CFR 3.612) is limited to 
the amount of interfering signal which would result from a 
Station operating at maximum antenna height and power at the 
specified minimum mileage separation. Under the "protected 


contour, objectionable interference” mode of protection util- 


ized for AM radio broadcasting, the rules differentiate be- 


tween classes of stations and kinds of interference. For 


example, a Class II AM station on a clear channel frequency 
is entitled to no protection from interference from Class I 


stations on the channel (47 CFR 3.21la(2)), And while 
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the Commission's AM rules for Class II, III, and IV stations 
do not distinguish between co-channel and adjacent channel 
interference (47 CFR 3.182(a)(2), (3) and (4)), the rules 
governing Class I AM stations afford less protection from 
adjacent channel interference than they do from co-channel 
interference, The secondary service area of a Class I AM 
station is not protected from adjacent channel interference 
(47 CFR 3.182(a)(1). Moreover, Class I AM stations are pro- 
tected from co-channel interference during day-time hours to 
the 100 uv/m groundwave contour, but are only protected to the 
500 uv/m contour from interference by stations on adjacent 
channels (47 CFR 3.182(2)(1)(i) and (ii)). 

In the FM service, the Commission has tried various 
means of affording protection from interference. In 1945, 
when the service was shifted to its present spectrum space 
(the 88-108 ke band, which is divided into 100 channels 


each 200 ke wide), the Commission put into effect a tentative 


table of assignments designating particular FM channels to 


particular cities (Public Notice 87477, December 19, 1945). 
This allocation plan was based on assignments on alternate 
channels, 400 kc apart, in the same city or area. By a 1947 
order revising the FM tentative table of assignments and 
allocation standards, the Commission increased the channel 
separation for operation in the same city to 800 kc, but 
provided that ‘assignments would be continued to be made “in 
nearby cities with a frequency separation of not less than 


400 ke where necessary in order to provide an equitable and 
efficient distribution of facilities, and provided further 
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that Class B stations will not be authorized in the same 
metropolitan district with a frequency separation of less 
than 800 kc" (Opinion and Order of June 12, 1947 in Docket 
No. 6768, published June 21, 1947, 10 F.R. 4028) As 


revised under this standard, the FM table of assignments 


assigned WMRO"s channel 236 to Aurora, Illinois, and appel- 


lant'ts channel 234 to Chicago (Public Notice 8178, June 13, 


1947). 

In August 1958, the Commission abandoned the fixed table 
of assignments of specific channels to specific communities. 
However, the present FM allocation rules, as the Commission 
here emphasized (R. 45), “follow the historical development 
of FM allocation planning" and, unlike the rules as to AM 
“protected contours", adhere to the "recognized principle in 
FM broadcasting * * * that the 1 mv/m contour of a Class B 
station is not a fixed limit within which no interference will 
be permitted." Section 3.204(a) provides that the "service 
area of a Class B station will not be protected beyond the 
1 mv/m contour” (App. Br., App. A, P.- 3). But Seeaiion 3.313, 
entitled "Interference Standard", retains in subsection (c) 
the same 1947 specification as to permissible adjacent channel 
interference within the 1 mv/m contour, In other words, if 
14/7 The FM table both when originally promulgaged in 1945 and 
as revised in 1947, provided that the assignments were "ten- 
tative only and that deviations will be made wherever desir- 
able or necessary” (Public Notice 87477, December 19, 1945). 


(Public Notice 8178, June 13, 1947, published June 21, 1947; 
10 F.R. 4031). 
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the two sections are read together, as the Commission says they 
must be (R. 45); a Class B FM station is normally protected 
against co-channel and first adjacent channel interference 
and against assignments less than 800 ke removed in the same 
city or metropolitan district, within its 1 mv/m contour, but 
not against second and third adjacent channel interference 
from stations in nearby cities which will provide an equitable 
and efficient distribution of FM service (R. 46). 

The Commission's public interest reasons for treating 
the two kinds of interference differently are set forth in 
its current proposal to amend the FM rules to provide for 
still another allocation standard and method of protection 
from interference; a table of mileage separations, Notice 
of Inquiry, Notice of Proposed Rule Making, and Memorandum 


Opinion and Order in Docket No. 14185, Revision of FM Broad- 


&S So 


cast Rules, Particularly as to Allocation and Technical Stan- 
; 15 


LS / 
dards, 21 Pike & Fischer, R.R. 1655, 1665. Pointing out that 


interference between stations on the same channel or first 


——$—$—$—$——$———— 
15 / The proposed table of mileage separations continues the 
differentiation between co-channel and first adjacent channel 
interference, on the one hand, and second or third adjacent 
channels on the other. The spacings for the former are sub- 
stantially greater than for the latter (Notice in Docket 

No, 14185, App. A, par. (b), fn. 1, 21 Pike & Fischer, R.R. 
at 1686). 
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adjacent channel (200 ke removed) represents a loss of ser- 


vice rather than merely a substitution of one service for 


another and that it is therefore in the public interest to 
accord greater protection against this type of interference 
(21 R.R. at pp.1673, 1676)the Commission stated (21 R.R. at 


1673): | 
However, as to second and third adjacent- 

channel interference, other considerations 
apply. At one time, FM stations were assign- 
ed in the same city on such adjacencies. Some 
interference resulted, and our rules now recog- 
nize second and third adjacent-channel inter- 
ference and preclude assignment of stations in 
the same city at less than 800 ke (four channel) 
separation. They may be assigned in nearby cities 
at 400 or 600 kc separation where the equitable 
or efficient distribution of facilities would 
be promoted, except that no Class B Stations will 
be assigned less than 800 kc apart in the same 
metropolitan district. Sometimes assignments 
in nearby cities have resulted in objectionable 
interference within the present standards, but 
they were made because the service benefits out- 
weighed the losses. Where second or third ad- 
jacent-channel interference is involved, the 
interference occurs within a relatively small 
area around the interfering station's trans- 
mitter, and this small loss is of course com- 
pletely replaced with the new Station's ser- 
vice, so that there is no loss in total ser- 
vice to the public and only small impact from 
the assignment on the existing station. By 
making such assignments, we have been able 
to authorize a greater number of stations in 
and around large cities than would otherwise 
be possible. 


And, as indicated above, p.24; the difference in treatment 


between FM co-channel and adjacent channel interference has 
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precedent in the rules for Class I AM stations, although the 
rules protecting other classes of AM stations make no 
distinction as to the type of interference. 

We accordingly submit that AM protected contour concepts 
are not arbitrarily transferable to the FM service, which has 
its own particular rules and interference standards evolved 
from a different allocation background and tailored to the 
Commission's judgment of what would best serve the public in- 
terest in FM broadcasting. Appellant nevertheless asserts 
(Br. 14) that the only section of the FM rules defining its 
rights and incorporated into the terms of its license is Sec- 
tion 3.204(a) and that Section 3.313(c) is equivalent to AM 
Rule 3.24(a) and “little more than a mere paraphrase of the 
ever-present requirements embodied in Section 307(b) of the 
net. But to construe Section 3.313(c) as a mere statenent 
of the conditions under which it would be in the public in- 
terest to modify an FM license, would be to render meaningless 
Je/ Section 3.24 entitled ("Broadcast facilities; showing 
required), provides: "An authorization for a new standard 
broadcast station or increase in facilities of an existing 
station will be issued only after a satisfactory showing 
has been made in the regard to the following, among others: 
(a) That the proposed assignment will tend to effect a 


fair, efficient, and equitable distribution of radio service 
among several states and communities.” (47 CFR 3.24(a)). 
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the detailed provisions of that section. 

Where the mandate of Section 307(b) or any other public 
interest would be served, the Commission can always -- pro- 
vided it follows the requisite procedures -- waive its rules 
or make a grant causing interference against which the rules 
normally afford protection. Indeed, if it were AAGASRCEE in 
the public interest or under Section 307(b), the Commission 
could make Class B FM grants in the same metropolitan district 
less than 800 ke removed, or in nearby cities less than 400 
ke removed, although this would clearly constitute a modifica- 
tion of license within the meaning of Section 316 of the Com- 
munications Act and the KOA case, in view of the provisions of 
Section 3.313(c), and thus necessitate prior hearing procedures. 
This power is express in the statute (Section 316), implicit 
in the phrase "normally" protected, and settled by judticdea 


authority. United States v. Storer Broadcasting Co., 351 U.S. 


oe eS 


192, 205, Federal Communications Commission v. National Broad- 


casting Co. (KOA), 319 U.S. 239, 245. 

If Section 3.313(c) were phrased generally to apply to the 
authorization of any type of interference within the 1 mv/m 
contour, there might be merit to appellant's contention (Br. 
15) that it is comparable to AM Rule 3.24 (a) and (>). But 
it makes scant sense to state that the Commission has carefully 


delineated by rule the conditions under which an existing FM 
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license will be modified by authorization of the kind of 
interference causing "no loss in total service to the public 


and only small impact * * * on the existing station” (supra, 


p.27), while neglecting to promulgate any rule as to the con- 


ditions under it will modify an FM license by authorizing des- 
tructive co-channel or first adjacent channel interference 
within the 1 mv/m contour. "Unreasonable consequences should 
be avoided" in construing administrative regulations as well 

as in the construction of a statute. L. B. Wilson, Inc. Vv. 
Federal Communications Commission, 83 U. S. App. D.C. 176, 183, 
170 F.2d 793, 800. The only reasonable construction of Sec- 
tion 3.313(c), we submit, is that given by the Commission 

(R. 46). And see Telemusic Co., 20 Pike & Fischer, R.R. 498,499, 
30 FCC 240,241. It embodies the Commission's public interest 
determination not to protect FM licensees in nearby cities 

from second or adjacent channel interference within the 1 mv/m 
contour because "the interference occurs within a relatively 
small area around the interfering station's transmitter, and 
this small loss is of course completely replaced with the new 
station's service, so that there is no loss in total service 

to the public and only small impact from the assignment on 

the existing station” (supra, p.27 ). 


Finally, appellant asserts (Br. 17-20) that even if the 


FM rules do not afford protection against second or third 
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adjacent channel interference from grants made in nearby cities 
in order to provide an equitable and efficient distribution of 
FM facilities, the Commission was unreasonable in concluding 


that the test of Section 3.313(c) has been met here. The 


Commission stated its reasons for concluding that the grant to 


WMRO would provide an equitable and efficient distribution 
of FM facilities as follows (R. 46-47): : 


Applying the test of reasonableness to 

the situation at hand, where the pertinent 
facts are undisputed, we find that Chicago 
has 15 Class B FM stations in operation, 
Aurora has one Class-A FM station. WMRO- 
FM would provide the first Class-B assign- 
ment for Aurora. Chicago and Aurora are 
separate communities, each with its own 
governing bodies and with distinct local 
civic and social needs. 


WMRO-FM will serve 1021 square miles 
and a population of nearly 240,000 per- 
sons. The loss to WENR-FM would be to 
5361 persons residing in a 30 square mile 
area, representing a diminution of WENR-| 
FM's coverage by 0.103 per cent, popula-— 
tion, and 1.44 per cent, area. The loss: 
to WDHF is in an area of 37 square miles. 
and involves a population of 14,100. This 
represents 1.96 per cent and 0.277 per 
cent of the area and population, respective- 
ly, within the l mv/m contour of that sta- 
tion. These interference areas substanti- 
ally overlap and lie within a sector between 
Aurora and a point approximately 5 miles: 
east of Aurora (towards Chicago) and over 
30 miles from Chicago. WMRO-FM will pror 
vide service to the entire loss area and 
population; and we believe it reasonable to 
conclude that the needs of the population 
residing therein are more nearly identified 
with Aurora than with Chicago. 


-32- 


' WENR-FM and WDHF will continue to 
serve Chicago and a vast region, ex- 
tending in all directions from their 
transmitter sites. With WMRO-FM 
operating as proposed, WENR-FM and 
WDHF will serve populations of 5,210,622 
and 5,081,091 persons, respectively, 
being 99.897 per cent and 99.723 per 
cent of the persons residing within 
their present 1 mv/m contour. Thus, 
their service to the urban and rural 
populations residing in Chicago and 
reasonably adjacent vicinities will 
not be disturbed, while Aurora and 
the population residing in and around 
that city will receive their first 
Class-B FM local service from WMRO- 
FM, a facility needed to meet the 
needs of this separate and distinct 
community. Accordingly, we find that 
the grant to WMRO-FM will provide an 
equitable and efficient distribution 
of facilities in accordance with 
the provisions of Section 3.313(¢). 


Appellant's sole challenge to the foregoing consists 


of an assertion (Br. 18) that the Commission‘s finding that 


the grant would provide the first Class-B assignment for 


Aurora is "factually erroneous” because WMRO was seeking 
authority to shift from one Class B channel in Aurora to 
another. However, it concedes (Br. 18) that the grant will 
not provide Aurora with a second Class B facility and that 
"after the action here complained of, Aurora had one Class 

A and one Class B facility." We think appellant's real com- 
plaint is not one of factual error, but rather that it sees 
no necessity for being subjected to even nominal interference 


in order to provide an equitable distribution of facilities 
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since that end would be achieved whether WMRO's modification 
were granted or not (assuming, of course, that WMRO would 

be willing to build a station on Channel 300 or that some 
other Aurora applicant for that channel would be forthcoming 
in the event that WMRO exercised its right to decline): 

In ascertaining whether the particular application before 
it would provide an equitable and efficient distribution of 
facilities, the Commission acted in accord with the statutory 
directive that it shall make this determination "when and 
insofar as there is demand for same" (Section 307(b)).. How- 
ever, if the word "necessary" in Section 3,313(c) adds a 
requirement of "could not otherwise be achieved", as appel- 
lant inferentially suggests it does (Br. 18), we believe 


that the Commission's action is nevertheless permissible and 


in the public interest in view of the obviously insignificant 


loss to appellant in terms of its total service area. As 

shown in Point A, supra, a loss of one tenth of one per cent 
may be considered too nominal to constitute a cognizable 
aggrievement or modification of license within the meaning of 
Section 316 and the KOA case, even assuming that it technically 
falls within the protection accorded by Section 3.313(¢). The 
Commission, which found nothing of “substance to be heard which 
could warrant denial of the application” (R. 61), reasonably 
concluded that a hearing in the circumstances of this case 


77 As appellant points out (Br. 19), the Commission recog- 


nized no engineering difference between the various Class B 
(cont'd) 
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would serve no useful purpose. Its determination, upon the 

admitted facts and for the reasons specified supra, PP. 31-32, 

that the grant to WMRO would provide an efficient and equitable 

distribution of service and serve the public interest, is, we 

submit, within its authority and free from prejudicial error. 
CONCLUSION 


For the foregoing reasons, we submit that appellant's 


license has not been modified, that it is not aggrieved by the 


Commission's action, and that these cases should be dismissed. 


Respectfully submitted, 


MAX D. PAGLIN, 
General Counsel, 


DANIEL R. OHLBAUM, 
Assistant General Counsel, 


RUTH V. REEL, 
Counsel, 


W. HALE WATKINS, 
Counsel. 


Federal Communications Commission 


(cont'd) 
17/ FM channels. However, FM applicants have shown a marked 
preference for certain channels and “there is a great varia- 
tion in the number of existing stations per channel, varying 
for Class B channels from 28 (Ch. 260, about in the middle of 
the band), to 5 (Channel 298, near the upper end)." Notice 
of Inquiry in Docket No. 14185, 21 Pike & Fischer 1655, 1651. 
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Counsel for intervenor has examined the brief of the Federal 
Communications Commission, appelle herein, and endorses and supports the 
same. Since the arguments contained in the Commission's brief are exactly 
the same as would have been made by intervenor in any brief that it might 
have submitted, it has asked leave of Court to file this Statement in support 
of the Commission's position in lieu of filing a brief of its own that would, 


necessarily, have been wholly repetitive of that filed by the Commission. 
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Intervenor especially commends to the Court the first section 
of the Commission's brief which deals with the question of whether Congress 
and the Supreme Court have decreed that the Commission must afford a time- 
consuming and expensive hearing to any station that would suffer electric 
interference from the grant of another application, even when it is clear 
on the face of the pleadings that the Commission would, in the end, affirm 
its original grant. : 

In this particular case the Commission has specifically held that 
a hearing would serve no useful purpose and has stated that, on the basis 
of the facts alleged by appellant, there was nothing of substance to be 
heard. This, it seems to us, should dispose of the matter; for if a hearing 
is ordered under these circumstances it will accomplish nothing at all except 
to impose expense and delay on both the Commission and the intervenor and to 
delay the institution of the service to the public which was contemplated by 


the grant of intervenor's application. 
This does not, of course, mean that appellant is left! without a 
remedy in this situation. If the Court were to hold that the facts alleged 


by appellant (which have been accepted and agreed to by both the appellant 


and the intervenor herein) might conceivably require the Commission to vacate 


the grant of intervenor's application, the Court should, of course, remand 


the matter to the Commission with instructions to afford appellant a hearing 


to determine whether or not intervenor's grant should be allowed to stand. 
We submit, however, that if the Court agrees with the Commi ssion that the 
facts alleged would not, under any circumstances, require that intervenor's 
grant be vacated, nothing would be accomplished by such a hearing except the 


expense and delay referred to above, and that the Court, under those circum- 


stances, would be ordering a completely useless thing. 


The Commission in its second Memorandum Opinion and order herein, 
referred to the maxim "de minimis non curat lex". Another equally venerable 
maxim is also involved in these appeals; and that is the rule that the law 
will not require the performance of a wholly useless act. 

The traditional function of a hearing is not to apply E rule of 
law to an admitted set of facts but, rather, to determine the facts when the 
facts are in dispute. Here ‘there is no dispute as to the tacts; and the only 
function of a hearing would be to establish, by record evidence, | facts that 
are already conceded by all parties, The Commission has already acted on 


these facts; and has said, in effect, that its decision would be the same if 


ra | 
the facts came before 2 second time in a hearing record. If the Commission 


has erred, if it has applied an incorrect rule of law to the facts at hand, 
then the case should, of course, be remanded to it. But if the Court agrees 
that the Commission's decision on the merits was correct, then the holding of 
a hearing, or any other further procedural steps, would be not dnty useless 
and superfluous but also wasteful. 

We submit that there is nothing in that law that would require the 
Court to force this wholly useless action on this Commission; and that, for 
this reason, the Commission's actions herein should be affirmed, 


Respectfully submitted, 


William P, Bernton 
621 Colorado Building 
Washington 5, D. C. 


Attorney for Intervenor 


Mallyck & Bernton | 
621 Colorado Building 
Washington 5, D. C. 
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REPLY BRIEF 


Most of the arguments advanced by appellee were anticipated and, 
it is believed, adequately dealt with in our opening brief (pp. 9-23). 
However, lest a few matters mentioned in the Commission's brief become 
‘red herrings", a supplemental observation or two on our part may not be 


amiss. | 
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A. Adjacent Channel Interference. — Throughout his brief the 
Commission's General Counsel makes much of the fact that the interfer- 
ence to WENR-FM's 1 mv/m contour, on which "standing" is predicated, 
is second adjacent channel interference, i.e., interference where the 
service of the new proposed operation would be substituted for that here- 
tofore rendered by two existing licensees (FCC Br. pp. 2-3, 4, 5, 7, 8, 
14-15, 21, 24, 27, 30). 


The phenomenon of adjacent channel interference, where the service 
of one station is substituted for that of another, is not unique to FM. It 
can similarly exist in AM on channels 10, 20, and 30 kc removed. Whether 
interference ve adjacent or co-channel, its impact on an existing licensee, 
and hence on such person's standing to assert a modification of license in 
contravention of 47 U.S.C. Sec. 316, is the same. In either instance the 
area and population receiving such interference is lost to the existing 


licensee. The injury to such licensee (and hence his standing") is the 


same whether his signal is blotted out by co-channel interference or 
merely replaced by the adjacent channel service of a new grantee. 


Whether another service is or is not substituted for that lost may 
have significance in deciding to condone or not to condone such interfer- 
ence after the public hearing required by Section 303(f) and 316 has been 
held and the other evidence there adduced has been considered. See Tele- 
music Co., 20 RR 498, 499 (1961). But so far as "standing" which Con- 
gress has seen fit to accord existing stations which will suffer encroach- 
ments on their normally protected contours and service areas is con- 
cerned, the modification is no less serious whether the interference be 
adjacent or co-channel in character, and this Court has so held. For 
example, in Metropolitan Television Company v. United States, 95 US. 
App. D.C. 326, '221 F.2d 879 (1955), the interference was adjacent chan- 
nel in character (i.e., KOAT's service on 860 ke would have replaced that 
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of KOA on 850 ke). 1 And the Commission itself has likewise so held in 
Forrest v. Federal Communications Commission, Case No. 14891, where 
it concluded that Forrest was a "party in interest" and entitled to a hear- 
ing under KOA, even though the interference was adjacent channel in 
character (1400 ke - 1390 kc) and even though it involved only 62 persons 
within WRDB's normally protected service area. 


B. Misplaced Reliance on Non-Hearing Grants. — At page 10 of its 
brief the Commission cites a number of cases where it deemed the inter- 


ference insubstantial and "declined to set the matter for hearing.” Lest 
those precedents be misunderstood, the Court's attention is called to the 
fact that, under both Sections 303(£) and 316, a hearing is required only if 
requested by the affected licensee. The undersigned, as a former head 
of the Broadcast Division of the Commission's Law Department, is well 
aware of the fact that the Commission, in both AM and FM, has frequently 
made non-hearing grants where it deemed the interference not. substantial, 
fully realizing, however, that a hearing would be required if reconsidera- 
tion was sought by the affected licensee under 47 U.S.C. Sec. 405. In more 
recent years, using the "McFarland letter" procedure of 1952- 1960, the 
Commission has also followed a technique of requiring existing licensees 
to make their objections known prior to any action on the application, with 


the result that objections interposed for the first time after a non-hearing 


grant is made will not be entertained. 


Bearing these facts in mind, it is to be noted that in the two Cough- 
lan cases cited on page 10, the grants were made without a hearing and 
that no hearing was thereafter sought by the affected licensees under Sec- 
tions 316 and 405. Similarly, in the Elgin case, although an "informal" 


Se Ee 


1 since the interference there involved was of a type against which the skywave 
service of Class I stations was not entitled to protection, "standing" was predicated 
on the Sanders rather than the KOA doctrine. However, the case is here cited for 
the proposition that in determining "standing" (i.e., impact on an existing license) 
the fact that another service would be substituted for that thus blotted out was 
immaterial. 
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objection was made prior to the grant, ABC did not subsequently demand 
a hearing under Sections 316 and 405. 1 And in the Gordon Boss case, the 


application was in fact designated for hearing on interference grounds. 

It was not subsequently severed and granted until after all affected parties 
to the proceeding had indicated that they did not object thereto. Thus, of 
the seeming array of "precedents" cited on page 10 of the Commission's 
brief, the Coast Radio case (where the interference fell ona military 
reservation and where the objecting station had offered to withdraw its 
objections if the grantee promised not to augment the interference by 
seeking power at a later date in excess of 100 kw) is the only one there 
cited which lends any support to an alleged "usual practice" in FM of 
declining to honor a petition for reconsideration under Section 405 where 


the interference was thought to be de minimis. 


C. "Interference", "Objectionable Interference", and "Normally 
Protected Contours". -- With the General Counsel's carefully phrased 


assertion that "the KOA case does not stand for the proposition that any 
amount of electronic interference, no matter how insubstantial, consti- 
tutes a modification of license or confers an automatic right to a hearing" 
(Br. p. 12), we have no present reason to disagree. Thevretical and 
calculable electronic interference, particularly at night, may well exist 
between Class III (and even Class IV) stations located a thousand miles 

or more apart. But the Commission's rules do not purport to protect 
existing licensees against all electronic interference, and unless the 
interference is of a type or quantum to which the rules purpoct to protect 
an existing licensee, he can scarcely claim a "modification" of license 


or an “automatic right to a hearing." 


To illustrate: Under the Commission's AM rules, Class III-B 
stations are protected at night to only their 4.0 mv/m contour, with the 


result that even though a new grant causes sufficient interference to 


- There the interference to WENR-FM was less than one-seventh of the amount 
here involved. 
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raise an existing Class III-B station's nighttime limitation from 2.0 
mv/m to 3.99 mv/m, the electronic interference is not such that the 
existing licensee can demand a hearing as of right under KOA." And 
Class IV stations are protected to no designated contour at night, with 
the result that they are not infrequently interfered with even to their 
20.0 or 25.0 mv/m contour. Similarly, as pointed out in the Commis- 
sion's brief (p. 23), Class II stations on Class I channels (and the same 
is true of Class IV stations on Class Il channels) have no “normally 
protected contour" and hence no KOA rights. 2 Thus, it will be seen, when 
not interfered with, AM stations may provide a “primary service" well 
beyond the contour to which they are normally accorded protection by the 


Commission's rules ES 


In short, electronic interference suffered by an existing station in 


an area beyond the contour to which it is “normally protected" ¢ and on 

out to which its signal may be usable is not deemed "objectionable inter- 
ference." Thus, as noted in our opening brief (p. 9, fn. 2), although the 
Commission's rules recognize that an FM signal of 50 uv/m (and even 

20 uv/m) may constitute "service" to rural areas, those rules do not 
purport to protect FM stations against electronic interference beyond 
their 1000 uv/m (1 mv/m) contour, even though the electronic interfer- 
ence be of a magnitude to push back an existing FM station's service area 
from its 50 uv/m to its 1000 uv/m contour. 


z This is not to say, in such a situation, that a hearing could not be demanded 
under the Sanders case, if the existing licensee were able to show that: a substan- 
tial portion of the area and population thus lost to him would thereby be left without 

ee service" of any kind. 


2 Here again, this is not to say that a Class IV station on a Class i channel, 
which is completely blotted out by a new Class II grant, could not invoke the San- 
ders doctrine in a situation where it was the only station in a given community ty and 
the new Class II grant was the umpteenth facility in a city some 30 or 40 miles 
away. 


S For example, the Commission's AM rules recognize that a signal of 0.1 mv/m 
may constitute "primary service" to rural areas in substantial portions of the 
United States, both winter and summer. But interference caused by a new grant 
between the 0.1 and 0.5 mv/m of an existing station daytime is not interference to 
a ‘normally protected" contour to which protection is afforded by by the KOA doctrine. 
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However, in thus conceding that the KOA case and the Commis- 
sion's rules do not purport to protect either AM or FM stations against 
all electronic interference, including interference which may in fact be 
very substantial, it does not follow, where the interference is of a magni- 
tude to blot out service heretofore rendered by an existing licensee not 
only outside its normally protected contour but also within its normally 
protected contour, that KOA and Section 316 do not accord such licensee 
a hearing as a matter of right. 


D. Prejudgment of the Merits Without a Hearing. — Throughout 
their brief, Commission counsel seek to leave the impression that a hear- 


ing in the instant situation would serve no useful purpose (Br. pp. 10, 13, 
14, 15, 16, 17, 33-34). This is prejudgment of the rankest kind. To begin 
with, reconsideration of a non-hearing grant was here sought under Sec- 
tion 405. This was not a "protest" under the now repealed provisions of 
former Section 309(c) where the "protestant" was required not only to set 
forth his "standing" but also the "public interest" matters on which he 
desired to be heard. This was reconsideration, pure and simple, under 
Section 405. 


Once "standing" is shown by reason of an indirect modification of 
an existing license in contravention of Section 316 and the KOA doctrine 
in a pleading filed under Section 405, it is the Commission's practice to 
set the non-hearing grant aside, to order a hearing on the application, to 
place on the applicant the burden of showing that a grant is in the public 
interest, and to make the existing licensee a party respondent to the pro- 


ceeding. It is there that the existing licensee develops on the record the 


"public interest" reasons why the application should not be granted, with 
the burden of proof and the burden of proceeding on the applicant or on 
the Commission. There was no occasion, therefore, for appellant to 
delineate in detail in its Section 405 pleading all the public interest con- 
siderations which militated against a grant. The moment appellant 
showed that its license was being indirectly modified in contravention of 
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Section 316 and the KOA doctrine, Congress itself specified that a public 
hearing was required before such modification could become “final. My 


In any event, from the facts alleged to show "standing", and i in- 
extricably interwoven therewith, it was apparent (or should have been 
apparent) to the Commission that the grant here being objected to was 
an MP (i.e. a modification of WMRO-FM's existing permit on Channel 
300), a grant which had become final and to which no objection had been 
interposed on interference or other grounds. It was equally apparent (as 
admitted by WMRO-FM) that the grant of authority to operate on Channel 
236 in lieu of Channel 300 would cause objectionable interference to some 
5,000 persons within the normally protected 1 mv/m contour of WENR- 
FM and to some 14,000 persons within WDHF(FM)'s corresponding con- 
tour, not to mention additional electronic interference to substantial areas 
and populations beyond such contours and on out to their 50 uv/m con- 
tours. It should have been equally apparent to the Commission that the 
toleration of such interference was not necessary in order to provide 
Aurora with a Class B FM facility or an efficient and equitable share of 
FM service, because a grant of authority to WMRO-FM to operate on 
Channel 236 in lieu of Channel 300 would not provide Auroro with any 
more or better FM services than it already had. 


Furthermore, it was equally apparent to the Commission that 
WMRO-FM's application to shift over to Channel 236 from Channel 300 
contained not a single word on how the public interest (or for that matter 


WMRO's private interest) would be better served by being allowed to 
operate on a channel which would admittedly cause interference where 
none heretofore existed. And as ABC elsewhere pointed out, once WMRO- 
FM was ensconced on Channel 236, with low power (3.6 kw) which caused 
only a limited amount of interference, WMRO-FM would be in a position, 
by the "second-bite" technique and under Rule 3.204(c) which "encour- 
ages" powers in excess of 20 kw in Zone II, to seek as a minimum the 
"normal" power of 20 kw contemplated on Class B channels, thus aug- 
menting still further the interference which would be caused to WENR-FM 
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and WDHF(FM) — by quadrupling the interference to the former and 
doubling the interference to the latter (R. 41). 


This Court has had occasion to note the impact of repeated "small 
bites" into the protected contours of existing stations. Interstate Broad- 
casting Co. v. Federal Communications Commission, 109 U.S. App. D.C. 
190, 285 F.2d 270 (1960). In fact, in a rule-making proceeding now pend- 
ing looking toward a complete revision of its FM Rules (Docket No. 
14185), the Commission itself has observed (21 RR 1655, para. 17): 


17. Effect of individual consideration of applications 


on over-all service: In FM, as in the standard broadcast 
service, proposed assignments of new or increased facil- 
ities are considered individually, except where two or more 
applications are mutually exclusive. Each proposal is evalu- 
ated on the basis of whether it would cause interference to 
existing stations, and, if so, to what extent. Whatever the 
merits of this approach, it has one obvious disadvantage — 
it does not permit evaluation of the total effect of a series 
of authorizations upon an existing station or existing over- 
all service. In other words, a single application before the 
Commission may involve some smal] amount of interference 
to an existing station, but not enough to justify denial of the 
application on this ground; but the total effect upon the serv- 
ice of the existing station from a series of such grants may 
be significant.? Under this approach, the AM spectrum has 
become crowded, and probably over-crowded, and, while 
this situation does not prevail in FM as yet, there appears 

a possibility that it soon will in some areas. Like the 
matter of efficiency mentioned above, this possibility 
appears to indicate the desirability of an over-all plan in- 
stead of case-to-case consideration of individual applica- 
tions. 


[ Commission's footnote] 7 This problem is especially related to 
second and third adjacent-channel interference. Because the extent 
of such interference is small, occurring in an area immediately 
around the interfering station's transmitter, the gain from one such 
grant generally outweighs the loss, population-wise. But the effect 
of a series of such authorizations on the existing station's service 
may be more significant. 
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Thus, while each "bite" in and of itself may not be thought substantial, 


the cumulative effect thereof can become serious. And as the Commis- 
sion well knew (see the Elgin case cited at page 10 of appellee's brief), 
the instant grant was not the first encroachment on WENR- FM's service 
area to which it had been subjected. | 


In short, the instant record is devoid of a single "public interest" 
consideration to support WMRO-FM's request to operate on Class B 
Channel 236 in lieu of Class B Channel 300, whereas ABC's pleadings 
under Section 316 and 405 disclosed a number of "public interest” con- 


siderations militating against a grant of any such authorization. 


Thus, a hearing here was not "useless". For the Commission to 
argue, as it does, that it should not be required to waste its time on need- 
less hearings is not only a prejudgment of the case in contravention of 
procedures which Congress chose to prescribe in Sections 303(E) and 316 
of the Act, but an attempt by the Commission to re-establish a concept 
which both this Court and the Supreme Court rejected in the KOA case.! 
There, to the contention that KOA had had its "day in court" by being per- 
mitted to file a brief amicus and to present oral argument, just as ABC 
is alleged to have had its day in Court by filing a pleading under Section 
405, the Supreme Court made this short response (319 U.S. 239, 246): 


It is beside the point to discuss the Commission's rules as 
to intervention and the privileges accorded by the Commis- 
sion to one denied intervention, since we are of opinion, as 
already stated, that, under the terms of the Act, the respond- 
ent [KOA] was entitled to participate in the proceedings . 
; i 
Ironically enough, though arguing here that a useless hearing was avoided, the 
Commission by allowing WMRO-FM to shift from Channel 300 to Channel 236 now 
finds itself involved in a hearing, with WMRO-FM a party respondent, ‘where inter- 
ference would result to WMRO-FM from the grant of an application to use Channel 
236 in Sheboygan, Wisconsin (BPH-3367, Docket No. 14174) — a question which 
would never have arisen with no need of affording WMRO-FM a hearing thereon if 
the Commission had left intervenor on the channel for which it originally applied 
and for which it received a grant (Channel 300). To intimate, as does the Commis- 
sion's General Counsel (Br. p. 23), that WMRO-FM might never have gone ahead 
on Channel 300 ( had it not been permitted to shift to Channel 236) is not only 
wholly unsupported by the record but ignores WMRO-FM's sworn representation 
in its original application for Channel 300 (Form 301, Sect. I, p. 2) that the 
“applicant ... requests an authorization in accordance with this application." 
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E. The Commission's De Minimis Argument. — That the Commis- 
sion is empowered to modify outstanding licenses (both AM and FM), in 
order to effectuate an "equitable and efficient distribution of facilities", 
as provided by Rule 3.24(a) (AM), by Rule 3.313(c) (FM), and by 47 US ce 
Sec. 307(b), is in no way denied. But as Congress and the Courts have 
made clear, no such "modification" of an outstanding license, whether 
large or small, direct or indirect, may become "final" without first 
according the affected licensee a "public hearing''. Where encroachments 
occur within the "normally protected contour" (see opening brief, p. 11), 
Congress has conferred explicit legal rights on an existing licensee — the 
right to be heard (47 U.S.C. Sec. 316). 


As noted in our opening brief (p. 21), for the Commission or the 
Courts to introduce a de minimis concept, where objectionable interfer- 
ence to a station's "normally protected contour" is involved, would be to 
rewrite the Commission's rules defining "normally protected contours", 


rules which are "incorporated" into every outstanding license. Instead of 


being protected to the contour there specified, an existing station would 
be protected to a lesser contour — to the contour specified in the rule 
less whatever further loss which the Commission or the Courts ina 


given case might deem to be de minimis. 


For the General Counsel of the Commission to argue for a vague 
and indefinite (shifting) contour rather than for a precise contour spelled 
out in its rules is indeed anomalous in view of the Commission's recent 
actions clamping a partial "'freeze"’ on new FM grants pending a complete 
overhaul of the Commission's FM rules in Docket No. 14185. By Order 
adopted December 6, 1961, the Commission modified its rule governing 
the processing of FM applications (Rule 1.356) by specifying that any FM 
application filed after that date which received interference "within its 
predicted 1 mv/m (60 db/u) contour" or caused interference within an 
existing or proposed station's "1 mv/m (60 db/u)contour" will be returned 
to the applicant, and that heretofore filed applications suffering or causing 
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like interference would be placed in the Commission's pending files (Rule 
1.356(o) ) and that the applicant would be so notified. As one would expect, 
in giving effect to this rule and notifying present or prospective applicants 
accordingly, the Commission itself has introduced no de minimis concept. 
Any encroachment at all, within the normally protected 1 mv/m contour, 
no matter how small, has resulted in letters stating that the application 
would not be entertained or processed, pending a decision in Docket No. 
14185. And we are aware of no instance where an applicant has succeeded 
in getting a waiver of this rule on any theory that in his situation the 
amount of 1 mv/m interference was de minimis. This Court should not 
condone one rule for the Commission and a different rule for existing 


licensees. 


CONCLUSION 


Accordingly for reasons set forth in our opening brief and those 


here stated, the Commission's non-hearing grant of authority to WMRO- 

FM to operate on Channel 236 in lieu of Channel 300 should be set aside, 

and the case remanded to the Commission for further proceedings in 

accordance with law. 
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